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STATE v. JAMES MOTT. 


Thé Act of 1846, concerning attachments for contempt, (Rev. Code, ch. 34, 
sec. 117,) by which the Court is required to have the particulars of the 
offense specified on the record, gives no right of appeal, nor to a writ of 
certiorari, in such cases, 


Arprat from an order made by his Honor, Judge Exuis, 
at the Fall Berm, 1856, of Caldwell Superior Court, commit- 
ting the defendant for a contempt. 

The order appealed from is in these words, viz: 

* James Mott is ordered by the Court to be imprisoned till 
nine o’clock on to-morrow morning, for a contempt of Court, 
by making a loud noise within the hearing of the Court, and 
to the disturbance of the same, and offering resistance while 
under arrest, in the presence of the Court.” 

From this order the Court allowed the defendant to appeal. 


Attorney General, for the State. 
Gaither, for the defendant. 
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Nasu, C. J. The defendant, for a contempt of Court, was 
ordered into custody and sentenced to imprisonment until 
nine oc’lock the succeeding morning ; from this judgment he 
was permitted to appeal to this Court. The power of the 
Court, at common law, to punish for a contempt, is not ques- 
tioned, and it is also admitted, that by the law, as it existed 
previously to the act of the General Assembly, passed at its 
session of 1846, no right of appeal existed ; but it is contend- 
ed that the Act of 1846, requiring the particulars for which 
the party is punished, to be spread upon the record, author- 
ises the appeal. We do not so think. For good reasons, the 
law does not authorise an appeal in such cases. To consti- 
tute a contempt, the act done, must be in the presence of the 
Court, or so near thereto, as to obstruct the administration of jus- 
tice. From the nature of the offence, it is difficult to perceive, 
how another Judge can estimate the nature of the act. The 
evil requires prompt action to its removal. Let us suppose a 
case: A man comes into Court, and by his noisy behavior 
obstructs the business ; the Judge orders him to be fined and 
imprisoned for the contempt ; the delinquent appeals to the 
court above; the appeal, of course, annuls the judgment ; 
but the individual remains in the court-house, and still con- 
tinues his disorderly conduct; the court again interferes by 
a judgment of fine and imprisonment; and again, the right 
of appeal is interposed; and so on, as long as the obstinacy 
and folly of the trespasser continues ; to the entivé suspension 
of the public business, and in utter contempt of the judicial 
authority. 

The whole of this doctrine is fully examined in ex parte 
Summers, 5 Ire. Rep. 149, in which the Court decide that, 
the only way in which an error in judgment in the Judge 
below, in the application of the doctrine of contempt, can be 
remedied, is by a writ of habeas corpus, and that the intruder 
is not entitled to a writ of certiorari. In the case of the State 
v. Woodfin, 5 Ire. Rep. 199, the Court decide, that from the 
nature and necessity of the case, there can be no trial de novo 
in another Court as to the truth of the fact. These decisions 
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were made in 1844, and we have-seen the act requiring the 
tacts to be spread upon the record, was passed in 1846. It 
is asked, for what purpose was it required, if not to enable 
u revising Court to correct any error that might have been 
committed? The gbject was to furnish evidence against a 
magistrate, on a trial for a malfeasance in office, by an abuse 
of power, and to enable the person, punished, to obtain such 
redress, as, by the law, he might be entitled to; but the act 
makes no provision for an appeal, or for obtaining a writ of 
certiorari. It would be doing great injustice to the members 
of the Legislature of 1846, to suppose them ignorant of the 
two decisions made by this Court, which are above referred 
to. They knew, therefore, as the law stood, a person commit- 
ted for a contempt, had no right, either to appeal, or to a 
certiorari. It would be strange then, if these decisions were 
deemed erroneous in those particulars, or that the law, as so 
declared, was unjust and oppressive on the citizens, and need- 
ed alteration in that respect, that the right of appeal, or to the 
writ of certiorari, was not given. But the law was wisely left 
by the Legislature, in these particulars, as they found it. 

The only error in the Judge below was, in allowing the in- 
dividual to appeal. It is unnecessary to express an opinion 
as to the sutticiency of the facts, stated in the record, as 
constituting a contempt of Court, or as substantially com- 
plying with the provisions of the act of 1846. The appeal is 
dismissed. 

Per Curtam. There is no error. 





Den on dem. of B. B. EDMONSTON v. WILLIAM SHELTON. 


Where it was left uncertain whether a possession (relied on to defeat an elder 
title) began in February or March, which was insufficient, in law, if it be- 
gan in the latter month, but good, if in the other, Held that the party al- 
leging such possession, was bound to show in which month it began, or he 
could take no benefit from it 
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Action of EsEcrMENT, tried before Extis, Judge, at the Fall 
Term, 1856, of Jackson Superior Court. 

The plaintiff showed title in himself, by the production of a 
grant from the State, for the land in controversy, bearing 
date 14th of August, 1843. Tle showed the defendant in 
possession at the time of the service of the declaration. 

The defendant, to show title in himself, produced a grant 
for the same land, dated six days after the date of the plain- 
tiff’s grant, to wit: on the 20th of August, 1843. He then 
undertook to show an adverse possession, under this grant, for 
more than seven years; to do so, he showed that he owned 
another tract of land, called the Cathey tract, adjoining the 
one in question, which he cultivated; that the land, sued for, 
was uncultivated, and laid in a wild region of the mountains : 
that in February, or March, 1847, defendant built a shed on 
the same, near the line of the Cathey tract; that this struc- 
ture was of puncheons driven upright in the ground, against 
which other puncheons were leaned, so as to form a shed, or 
roof; that during the year 1847, the defendant frequently 
went to cultivate the Cathey tract, which was distant several 
miles from his residence, and that when there, he occasionally 
camped or tented in this shed, and when he had wer 4 over 
his crop, he returned home, and left it vacant; that in Decem- 
ber of that year, (1847,) some of his cooking implements were 
found there; that hunters and others, as they traversed the 
mountains, were in the habit of camping under this shed, it 
being constantly left open for all who might choose to oceu- 
py it. It was proved that there was also a small enclosure 
near the camp, of about twenty pannels of fencing, in which 
the defendant occasionally salted some cattle which he had 
running in the mountains. There were no otherimprovements 
of any kind on the land in 1847, and no uses whatever were 
made of the premises, except those above stated. The plain- 
tiff’s declaration issued in February, 1854, and the question 
was whether the acts of occupation and enjoyment above 
stated, accompanied, during the time, with a claim of right. 
was sufficient to ripen this younger, and defective title, so as 
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to defeat the plaintiff’s elder title. 

The Court was of opinion that it was not, and so instructed 
the jury. To which the defendant excepted. 

Verdict for the plaintiff. Judgment; and appeal by the 
defendant. ; 


Baxter, for plaintiff. 
J. W. Woodfin, and Gaither, for defendant. 


Nasu, C. J. The defendant makes title under the statute 
of limitations. His paper title is defective; in other words, 
the plaintiff’s title is the preferable one, unless he has, by 
permitting the defendant to remain in the adverse possession 
of the premises, until his title has been ripened into an inde- 
feasable one so far as the plaintiff is concerned. The time is, 
by our statute, seven years. The defendant took possession 
of the premises, in dispute, by erecting the shed in February 
or March, 1847. In order to make out his possession for the 
time required to ripen his title, it was necessary for him to 
show that he took possession in February. The case states 
that he took possession in February or in March, 1847. This 
alternative time will not answer—the law ripens the defective 
title of the possessor only after a seven years’ possession be- 
tore the commencement of the action, to be calculated from 
the time when he went into the possession, the onus be- 
ing on him, thereby giving to the rightful owner an oppor- 
tunity to try the title by an action of ejectment. Here the 
defendant needs one month to make out his full time. The 
Court cannot depart from the law, and say that a less time, 
than that established by the act, shall suffice. If we can say 
six years and eleven months will answer, with equal propric- 
ty, we can say six years and six months will, or any less time 
will. The Legislature makes the law, our business is to ex- 
pound it. 


Per Curiam. There is noerror. Judgment is affirmed. 
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Den on dem. of WILLIAM REID v. JOHN LARGENT. 


A purchaser at sheriff's sale is not bound to see that the sheriff sold on the 
proper day in the week, nor can he be made to lose the benefit of his pur- 
chase by an irregularity of this kind. . 


Tuts was an action of EsEcTMENT, tried before CaALpweELL, J.. 
at the Spring Term, 1857, of McDowell Superior Court. 

The lessor of the plaintiff, in making out his chain of title, 
relied on a sheriff’s deed, executed by one Curtis, who had 
made sale of the land, in controversy, as sheriff, and his return 
showed that the sale was made “on Wednesday 28th of Jan- 
uary, 1846.” It did not appear, from the said return, that 
the land had been offered on Monday and postponed from day 
to day ; nor was there any evidence offered to show that such 
was the fact. The defendant objected to the reception of the 
deed; but it was admitted by the Court, and the defendant 
excepted. 

Verdict for the plaintiff. Judgment; and appeal by the 
defendant. 


Avery, for plaintiff. 
T. R. Caldwell and Barter, tor the defendant. 


Nasu, C. J. This case is, in the principle decided, covered 
by that of Mordecai v. Speight, 3 Dev. 428. It was there ad- 
judged, that it would be dangerous to purchasers, and ruinous 
to plaintiffs in executions, to require bidders at a sheriff's 
sale, to see that the ofticer has complied with all hig duties in 
making the sale. In that case, the sale was not opened on 
Monday, the sale day, but was postponed, until Tuesday, when 
it took place. His Honor, below, instructed the jury, that 
as the sheriff’s sale, did not commence on Monday, the return 
day of the writ, his authority to sell expired with that day, 
and that a sale made by him, on Tuesday, was void. The 
Supreme Court reversed the judgment for error. In Pope v. 
Bradley, 3 UWawks’ Rep. 16, cited and approved in Mordecai 
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v. Speight, the Chief Justice in delivering the opinion of the 
Court says, “that on no principle could an irregularity in the 
adjournment, annul the sale; upon the ground, that the act was 
directory to the sheriff, and gives a penalty against him.” 
Here the sale was on Wednesday of Court, after the return 
day. 


Per Curiam. There is no error, and Judgment is 
affirmed. 





THOMAS B. GUNTER v. MOSES WATSON. 


The rule of evidence, forbidding the counsel in a cause to ask a witness on his 
side, leading questions, may, under certain peculiar circumstances, be relax- 
ed, or altogether abandoned, at the discretion of the presiding Judge. The 
exercise of this discretion cannot, ordinarily, be appealed from, but when its 
effect is to deprive the party of competent testimony, an appeal is allowa- 
ble. 

One of the circumstances, authorizing such departure, is where one witness is 
called to contradict another, in which case, the interrogatory may be per- 
mitted to embrace the language proposed to be contradicted. 


Tus was an action of assumrsit, for the price of a mule, tried 
before Battry, J. at the Fall Term, 1856, of the Superior Court 
of Jackson County. 

The plaintiff, in order to show that he had sold the mule in 
question, to the defendant, introduced one James Carrol, who 
swore that he heard the defendant say he had bought the mule 
from the plaintiff, and that Thomas J. Ogle was present. 

The defendant, to contradict witness, Carrol, produced the 
deposition of Thomas J. Ogle, who resided in the State of 
Tennessee, in which the witness states that he heard the con- 
tract between the parties, and that the defendant hired the 
mule of the plaintiff. The defendant, after several other inter- 
rogatories, asks the following question: “ Did you hear me 
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tell James Carrol that I had bought the mule?” To which 
the witness answered that “ he did not.” 

The plaintiff’s counsel objected to the answer as being in 
reply to a leading question. 

The Court excluded the answer, and the defendant ex- 
cepted. 

Verdict for the plaintiff. Judgment; and appeal by the de- 
fendant. 


Gaither and Jos. P. Jordan, for the plaintiff. 
Baxter, for the defendant. 


Barrie, J. Among the rules which have been adopted by 
the courts, for the regulation of jury trials, none are of more 
importance than those which relate to the examination of 
witnesses. 

The object of these rules is to permit all the testimony, 
material and pertinent to the issue, to be fairly and fully 
brought out, and at the same time to prevent it from being 
perverted, misrepresented, or falsely colored. One of the 
most common of the preventive rules is that which prohibits 
the counsel of a party from putting leading questions to his 
own witness. A leading question is one which suggests to 
the witness the answer which the party desires ; or, which is 
so put as to embody a material fact, and to admit of an an- 
swer by a single negative, or affirmative; though neither the 
one, nor the other, is directly suggested. Such questions are 
prohibited, because the witness is supposed to be, and often 
is, favorable to the party who calls him. 2 Phil. on Ev. 401. 
Under certain peculiar circumstances, the rule may be relax- 
ed, or altogether abandoned, at the discretion of the presid- 
ing Judge; and from the exercise of his discretion there is, 
ordinarily, no right of appeal. But there are cases in which, 
if the party be deprived of the benefit of material testimony 
to which he is entitled, he may complain of it as error, and 
have it reversed upon appeal. Such, we think, is the case 
now before us. The testimony was contained in a deposition 
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—was pertinent to the issue, and was very important to the 
party who offered it. When the qnestion was objected to, on 
the trial, he could not get the benefit of an answer by vary- 
ing it in such a way as to divest it of its objectionable charac- 
ter. The adverse decision of the Judge, therefore, deprived 
him of the benefit of the witness’s answer. If that decision 
were not in accordance with the established practice, he has 
manifestly been prejudiced by it, and ought to have redress. 
It becomes then necessary for us, to examine whether there 
is any settled rule of practice in such cases, and if so, how it 
affects the present case. 

The general rule is admitted, and has already been stated, 
to wit, thatthe counsel of a party cannot put leading ques- 
tions to his own witnesses. It has also been stated that, un- 
der certain circumstances, the rule may be departed from, 
The departure from the rule, as well as the rule itself, is in- 
tended to secure a full and fair examination of the witnesses, 
so as to extract from them all the testimony which they are 
capable of giving, free from bias, partiality, and false color- 
ing. One of the circumstances, under which a departure from 
the general rulé is allowable, is, when it becomes important 
to contradict a witness who has been examined by the oppo- 
site party. This may be illustrated by the case of Courteen 
v. Tallse, Camp. N. P. Rep. 43, in which one of the witness- 
es of the plaintiff, having been cross-examined as to the con- 
tents of a letter received by him from the plaintiff, (the let- 
ter having been lost,) and having mentioned in his cross- 
examination some particular expressions as part of the con- 
tents, witnesses were called on the part of the defendant, to 
speak of the contents of the same letter, and Lord Ex.enno- 
roven allowed the defendant's counsel to ask one of the wit- 
nesses, who had first stated all he rezollected of the letter, 
whether it contained the particular words and expressions as 
represented by the plaintitt’s witness. Mr. Phillips, in com- 
menting upon this case, says that “here, the object of cross- 
examining, was to ascertain a material fact in the case, by 
means of the plaintiff’s letter; and as the plaintitt’s witness 

14 
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had stated what he conceived to be the language of the letter, 
and the defendant’s witness, on the other side, had given his 
account of its contents, it then became perfectly reasonable to 
allow the question, whether the letter contained particular 
expressions, as represented by the witnesses on the other side, 
or any to that effect.” Lord Ettennoroven, holding: that 
“after exhausting the witness’ memory, (not however, by 
leading questions, but by examining him in the regular man- 
ner,) the witness might then be asked whether it contained a 
particular passage, recited to him, which had been sworn to 
on the other side, for otherwise it would be impossible ever to 
come to a direct contradiction.” See 2 Phil. on Ev. 406. 


Let us see how the rule, thus laid down, will apply to the 
present case: The main question, in issue between the parties 
was, whether the defendant had bought, or only ‘hired, the 
mule, for the value of which the suit was bropght; James 
Carrol, a witness for the plaintiff, had sworn that he had 
heard the defendant acknowledge, in the presence of one Thos. 
J. Ogle, that he-had bought the mule of the plaintiff. The 
defendant then introduced the deposition of the said Thomas 
J. Ogle, who, to a question properly put, testified that he heard 
the contract between the parties, and that the defendant hired 
the mule of the plaintiff. The defendant after several other 
interrogatories, put one in the following form: “ Did you hear 
me tell James Carrol that I had bought the mule?” The in- 
terrogatory was objected to by the plaintiff’s counsel, and 
the Court refused to permit the answer to it to be read to the 
jury. It seems to us that the question, thus put, was, under the 
circumstances, a proper one, and that the answer to it ought 
to have been received. We cannot distinguish it from that 
which was decided to be proper by Lord ELtensorovean, and 
for which he gave so conclusive a reason—* that otherwise it 
would be impossible ever to come to a direct contradiction.” 
For the error in rejecting this testimony, the judgment must 
be reversed, and a venire de novo awarded. 


Per Curiam. Judgment reversed. 
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Den on the demise of ELIJAIT CHASTEEN v. WILLIAM PHILLIPS. 


A purchaser at a sheriff's sale under a venditioni exponas, is not bound to show 
any thing in relation to the disposition of property, which had been levied 
on under the previous execution. 

A levy, endorsed on a justice’s execution, as being made “on three tracts of 
land, containing three hundred acres, on Caney Fork,” is not sufficiently 
definite to comply with the requisites of the Act of Assembly. 

Facts, merely collateral to the description contained in a levy endorsed on 
a justice's execution, cannot be adduced to extend, or help out, an insufli- 
cient description of the land levied on. 


Action of EsEctmeENt, tried before Manty, J., at the Fall 
Term, 1855, of Macon Superior Court. 

The lessor of the plaintiff claimed title through a person by 
the name of Leonard Higdon, and showed a regular convey- 
ance from him. 

The defendant claimed the same land by virtue of a sheriff’s 
sale, under a venditioni exponas, founded on certain levies, 
made by a constable under justices’ judgments and executions. 
A judgment had been rendered against Leonard Higdon and 
William Iligdon, by a justice of the peace, upon which an 
execution issued, on which was entered the following levy, 
viz: “ Levied this execution on twenty head of hogs, and ten 
head of sheep, and all of L. Iigdon’s standing crop of corn, 
wheat, and rye, and three tracts of land, containing three hun- 
dred and sixty acres, on Caney Fork.” <A venditioni issued 
from the County Court, for the sale “ of three hundred and 
sixty acres of land, in three tracts, lying on Caney Fork, taken 
as the property of Leonard Higdon and William Iligdon.” 
The land in question, was sold by the sheriff to one Allison, 
who conveyed the same to the defendant. The defendant 
proved that the personal property ,levied on, was sold prior to 
the order of court for the writ of venditioni exponas ; but how 
the money was applied, did not appear. This evidence was 
objected to, but received by the Court, to which plaintiff ex- 
cepted. 
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In aid, and in explanation of the above description of the 
land, witnesses were introduced, who stated that one of the 
tracts, levied on, was well known in the neighborhood as the 
property of Leonard Higdon, and was his residence; that it 
was on the waters of Caney Fork, and that said Higdon had 
no other land in the county; that there was no person’s land 
adjoining it, except a large grant to a speculating company, 
unknown to the witnesses; and that the land would be as 
well known by the description in the levy, as by any other, 
and as well known as if described according to the requisitions 
of the statute. The same witnesses proved that Caney Fork 
was a creck some fifteen miles long; that there were two per- 
sons settled near the land in question, but not on adjoining 
tracts, and that a smaller creek, a tributary of Caney Fork, 
ran through the land. 

The plaintiff contended that the evidence offered to show 
that the land was as well known by the description adopted, 
as it would be by that required by the statute, was insufficient 
in law to establish the point, and he objected to it also, as be- 
ing the opinion of witnesses, not supported by facts. 


The plaintiff, also contended, that the orders of sale, by the 
County Court, were not valid, because it did not appear, by 
the return of the officer, what had been done with the person- 
ality levied on. 

The Court left the point of the sufficiency of the proofs to 
identify the land to the jury, as a question of fact, in connex- 
ion with the levy above set out. He read this description to 
the jury, and then informed them what the statute required, 
and directed them to inquire whether this description “ is as 
certain (i. e. locates the land as definitely) as that required by 
the statute would be.” 

His Honor, charged that the objection to the validity of the 
venditioni exponas, was not sustainable. Plaintiff excepted 
to the charge. 

Verdict for the defendant. Judgment; and appeal by the 
plaintiff. 
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Baxter, for the plaintiff. 
AV. W. Woodfin, and Gaither, for defendant. 


Pearson, J. The levy, (supposing it to be sufficient), and 
return of the executions, gave the County Court jurisdiction, 
so as to make applicable, the rule, omnia presumuntur rite esse 
«acta, in favor of a third person, who is a purchaser under the 
sheriff’s sale. The venditioné exponas, gave the sheriff power 
to sell. If the sale, made under it, could be treated asa nulli- 
ty, by reason of a supposed irregularity in not setting out, 
either upon the record of the County Court, or in the vendi- 
tioni exponas, what disposition had been made of the personal 
property levied on, all prudent persons would be deterred 
from bidding for land at sheriff’s sale. Accordingly, it is es- 
tablished, by several decisions of this Court, to be against public 
policy to require persons, who are not parties to the proceed- 
ings, to see, at their peril, that all the preliminary proceedings 
have been taken, and duly set out ; such as notice to the debt- 
or—advertisement by the sheriff—a regular postponement 
of the sale, where it is made on any day of the return tenn 
other than Monday—that the debtor had no goods and chat- 
tels, or that the goods and chattels, levied on, had been other- 
wise duly disposed of. Sones v. Austin, 10 Ire. Rep. 20; Led v. 
Largent, ante, +54. 

In regard to the sufliciency of the description of the land, 
set out in the levy, we do not concur in the view, taken by 
his Honor, The statute requires that the levy should specify 
the land, “ where situate—on what water course, and whose 
land adjoins.” = //uggins v. Netchum, 4 Dev. and Bat. Rep. 
414; Sith v. Low, 2 Ire. Rep. 457, and other cases, decide 
that the precise mode of description, used in the statute, need 
not be pursued, but that any other mode of description will 
answer, provided the land is as clearly ¢edentified by i, as it 
would be if the description required by the statute, had been 
given; for instance, the debtor's home place, or Lynn place. 
This departure is permitted, on the ground, that the object of 
the statute, in requiring a description, being to inform the 
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sheriff what land he was to sell, and to enable bidders, and 
other persons, to know what land was offered for sale, may be 
as well ¢ffected by other modes of description, as that indicat- 
ed in the statute ; and, consequently, another mode of deserip- 
tion will suffice, provided the land is thereby as well iden- 
tified. 

The description, made in the levy in this ease is, “ three 
tracts of land, taken as the property of Leonard and William 
Higdon, on Caney Fork, containing three hundred and sixty 
acres.” This description is as vague and indefinite as could well 
be ; it describes nospecitic land—does not even say whether the 
three tracts are in detached pareels, or adjoin each other—or 
how much each contains. Several witnesses swear, that one of 
the tracts was well known in the neighborhood, as the property 
of Leonard Higdon-—was Ais residence, and that he owned no 
other land in the county, and they conclude, “thatthe land would 
be as well known by the description in the levies, as by any 
other, and as well known as if described according to the 
requisitions of the statute.” This conclusion could not be 
established by the oath of fifty witnesses ; for the simple rea- 
son, that it is impossible for it to be true. 

The witnesses, and his Honor, in the Court below, fell into 
error by not distinguishing between that which is a part cf th: 
description, and that which is merely cx/dence of a collateral 
tact. Vf the description had contained these additional words, 
‘one of the said tracts, being the residence of Leonard Hig- 
don, and the other two tracts, adjoining the same,” then the 
facts, stated by these witnesses, would have established the 
truth of the conclusion; but without this addition to the de- 
scription, the fact, that Leonard Higdon resided on,one of 
the tracts, was simply collateral, and the insufticiency of the 
description could be in nowise aided by it. Ilow could 
that fact enable the sheriff to tell what land he was to sell, 
or enable bidders, or other persons, to know what land he was 
selling? They had to be governed by the description set out 
in the levy, and that, as we have seen, was too vague and in- 
definite to identify any land. 
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If, although the description ina levy is not sufficient, a sale 
under it can be made good by proof of facts which are not set 
out as part of the description, the effect will be to defeat the 
operation and purposes of the statute, and allow land to be sold 
without the safe-guards which the Legislature has provided 
against fraud and surprise. /?hilipse v. [ligdon, Busb. Rep. 
osu. 

The Court erred in leaving “the point, as to the sufficiency 
of the proofs to identify the land, to the jury as a question of 
fact,” and the plaintiff was entitled to the instruction asked 
for, “that the evidence was, in law, insufficient to establish 
that point,” because there was no part of the description to 
which the evidence was applicable. In directing the jury to 
inquire “whether this description is as certain, (i. e. locates 
the land as definitely, as that required by the statute,”) his 
Jlonor, evidently, confounds the description in the levy, with 
the proof offered in regard to matter, to which no part of the 
description referred. Ventre de novo. 


Per Curiam. Judgment reversed. 








STATE v. SAMUEL BOON. 


Iu an indictment for cheating by false tokens, in obtaining an article of pro- 
perty fiom a person by means of a counterfeit piece of coin, to wit, a coun- 
terfeit quarter of a dollar, it is not material to aver to what currency the 
coin, intended to be counterfeited, belonged. 

Nor is it necessary to aver that the spurious coin used, was made like the 
one alleged to be imitated, the word “counterfeit” being a suflicient alle- 
gation of that fact. 

Where the indictment charged that the article was obtained by means of a 
false coin, it was not necessary to aver, that this was done by passing it. 
Nor, in such an indictment, is it necessary to allege the value of the thing 
obtained, or to aver that it was of any value, if it be a thing recognised as 

property. 
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Nor is it necessary to aver that the thing obtained, was the property of the 
person from whom it was alleged to have been obtained. 

If the last objection had been otherwise good, it would have been obviated by 
the statute; Rev. Code, ch. 35, see. 14. 


Tis was INDICTMENT for cuEatING by false tokens, tried 
before CatpwetL, Judge, at the Spring Term, 1857, of Yancy 
Superior Court. 

The indictment was as follows : 

“The jurors for the State, upon their oath, present, that 
Samuel Boon, late of the county of Yancy, being an evil dis- 
posed person, and wickedly designing, and intending to cheat 
one Mary Wilhite, on the 18th day of October, in the year 
1856, with force and arms, at, and in the said county 
knowingly and designedly, by means ofa certain false token, 
to wit, by means of a quarter of a dollar, which the said Samuel 
well knew to be counterfeit, did, then and there, obtain from 
the said Mary Wilhite, one piece of gingerbread, with intent 
to cheat and defraud the said Mary Wilhite, against the form 
of the statute, in such case made and provided, and against 
the peace and dignity of the State. 

“And the jurors aforesaid, upon their oath aforesaid, do 
further present that the said Samuel Boon, on the day and year 
aforesaid, with force and arms, at, and in the county aforesaid, 
feloniously, knowingly, and designedly did obtain from the 
said Mary Wilhite, by means of a false token, to wit, by 
means of a counterfeit quarter of a dollar, which the said 
Samuel Boon well knew to be counterfeit, one piece of gin- 
gerbread, with intent to cheat and defraud the said Mary 
Wilhite, against the form of the statute in such case made 
and provided, and against the peace and dignity of the State. 

“And the jurors aforesaid do say, that the said Samuel 
Boon, in manner and form aforesaid, was guilty of fraud and 
deceit, against the form of the statute in such case made and 
provided, and against the peace and dignity of the State.” 

The defendant was convicted, and moved in arrest of judg- 
ment for defects in the bill of indictment, which motion, 
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was overruled by his Honor, and jndgment pronounced, from 
which the defendaut appealed. The points discussed in this 
Court, are stated in the opinion of the Court. 


Attorney General, for the State. 
Edney, ad Avery, for the defendant. 


Pearson, J. The verbiage, useless averment, and vain 
repetitions used in many of the forms of indictments, have 
become the subject of just remark, as tending to produce pro- 
lixity and confusion, instead of certainty, These excrescenses 
have creeped in, because most draftsmen, under cover of the 
maxim, utile per tnutile non vitiatur, out of abundant cau- 
tion, will use a word, make an averment, ora repetition, with- 
out stopping to decide upon its materiality, under the idea 
that, if it does no good, it will do no harm. 

The solicitor, who drew the indictment, in State v. Fish, 
4 Ire. Rep. 219, from which the present indictment was taken, 
scems to have made an experiment, to see how many of the 
averments, in the usual form of an indictment for “ cheating 
by false tokens” could be dispensed with. The question is, 
whether he has left enough, or has trimmed too close. 

lish’s case went off upon another point, and it did not be- 
come necessary to pass upon the sutticiency of the indict- 
ment; consequently it has no bearing, as an authority, on the 
present question, except to the extent of showing that the 
departure from the usual form, was not so clearly liable to 
objection as to induce the Court to remark upon it, to pre- 
vent its being followed as a precedent. 

Several objections are now made to it: 

Ist. There is no averment as to the sort of a quarter of a 
dollar that the false token was made to counterfeit—whether 
metal or paper—Spanish milled, or Mexican—or a twenty- 
tive cent piece of United States coin. 

The averment is unnecessary. It was not material to ascer- 
tain the sort of money which the false token was made to 
counterfeit—the defendant's guilt in nowise depending-on it, 
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and the general averment, that it was a counterfeit quarter of 
a dollar, made the charge with sufficient certainty, to apprise 
the defendant of the specific act, for which he was then in- 
dicted, and to enable him, should he be so unfortunate as to 
fail in his defense, to plead his conviction in bar of a second 
prosecution. In 3 Bos. and Pul. 145, a case is cited by one 
of the Judges, in which a man was indicted for stealing @ 5/; 
note, without adding any further description, and the indict- 
ment was considered sufficient, notwithstanding the generali- 
ty of the description. In State v. 2out, 3 Iawks’ Rep. 618, 
an indictment for stealing one twenty dollar bank note on the 
State bank of North Carolina, was held sutticient, notwith- ° 
standing the description was general, and was erroneous in 
one particular, i. e., the name of the bank. The Court say, 
* A note on the State bank is as intelligible, as a note issued 
by the bank, and would be understood, in common acceptation, 
in the same sense; for it is a familiar mode of speech to say « 
note on &@ man, and is understood as a note drawn by a man.” 
So, a quarter of a dollar is a familiar mode of speech, and is 
understood, in common acceptation, to mean a coin of a cer- 
tain value ; whether it be a quarter of a Spanish mill, or of a 
Mexican dollar, or a twenty-five cent piece of United States’ 
coin, we have seen, is not material. 

2nd. There is no averment that the false token was made 
like a quarter of a dollar, or had so much the appearance of 
one, as was calculated to deceive an ordinary person. 

It is averred to bea counterfeit quarter of a dollar. The word 
“ counterfeit” ex v7 termin?, means a thing made to have the 
resemblance of some other thing. Whether the resemblance 
be close or not, depends upon the skill of the maker; but it 
cannot, with propriety, be called a counterfeit, unless it have 
so much likeness of the originial as is calculated to deceive. 
All the verbiage used to express the many shades of the same 
idea, cannot, on paper, make it clearer than the averment 
that it was a counterfect. If, upon the trial, the false token 
produced in evidence, did not look like a quarter of a dollar, 
or was not so much like it, as to show that it was made with 
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an intent that it should be like it, or if the attempt to make 
a counterfeit, had been so unsucessful, that the thing “ was 
not calculated to impose upon the credulity of ordinary men,” 
(State v. Simpson, 3 Uawks’ 620; State v. Patillo, 4 Wawks’ 
348,) for instance, if it was a brass, or pewter button, or round 
piece of metal, without any of the devices impressed on coin, 
it was the duty of the Judge to instruct the jury, that the va- 
riance between the allegation and the proof was fatal, and 
that the thing produced did not support the averment that it 
was a counterfeit quarter of a dollar. 

3rd. There is no averment that the counterfeit quarter of a 
dollar was passed, or delivered by the defendant, to Mary 
Wilhite, so as to show how he obtained the gingerbread by 
means thereof. 

The averment, that he obtained the gingerbread by means 
of this false token, necessarily imports that he passed, or de- 
livered it to her, because, that is the only mode in which he 
could have obtained it by means of the counterfeit quarter of 
adollar, and such is the ordinary acceptation in which the 
words are understood. It is trifling to say that, he might 
have obtained the gingerbread by telling her he had so valu. 
able an article, or by showing it to her, or by jingling it, so 
as to let her hear the sound thereof. This objection, besides, 
is fully met by the fact, that the averment is in the precise 
words of the statute. 

4th. There is no averment of the value of this particular 
piece of gingerbread, or that it was of any value. 

In an indictment for larceny, it is necessary to aver the value 
of the article stolen, in order to distinguish between grand, and 
petit larceny; so the value of the instrument, by which a homi- 
cide is committed, is averred, because it is forfeited asa deodand; 
but no reason can be suggested why the value of this piece of 
gingerbread should be averred. It makes no more difference 
whether it was worth five cents, or five dollars, than it does 
whether it was a large, or a small piece ; nor was it necessary 
to aver that it was of any value, for it was an article of pro- 
perty, and every thing which the law recognizes as property, 
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is presumed to be of some value. Dodson v. March, 4 Dev. 
and Bat. Rep. 146. This is assumed in the statute, under 
which the indictment is drawn: “any money, property, or 
other thing, of value.” 

5th. There is no averment, that the gingerbread was the 
property of Mary Wilhite. 

The indictment avers that the defendant obtained the gin- 
gerbread from her, with an intent to cheat and defraud her. 
She could not be defrauded, nor could this averment be prov- 
en, unless the gingerbread was her property. For this reason, 
we consider the objection met by the averment. In an indict- 
ment for larceny, it is necessary to aver the ownership of the 
article stolen, for if the charge was “a piece of gingerbread, 
then and there being fonnd, feloniously did steal, &c., without 
averring to whom it belonged, the party might be ayain in- 
dicted for stealing a piece of gingerbread, and there would be 
no means of deciding whether it was the same piece of gin- 
gerbread or not, because there is nothing to identify it. But 
in an indictment for obtaining, by a false token, the averment 
of an intent to cheat, and defraud, a particular individual out 
of the piece of gingerbread, does identify it, and secures the 
same certainty as the averment in an indictment for larceny 
that the article is the property of a particular individual, 
and affords an equal protection against another indictment. 

The counsel, for the defendant, relies upon .Vorton’s case in 
in 8th Carrington and Payne, 196. The case was upon 7 and 
8, Geo. 4 ch. 29, and is referred to in Roscoe’s Crim. Ey. 428. 
The reports of Carrington and Payne, are not within onr reach, 
except so much as is contained in the Eng. Com. L. Rep. Un- 
fortunately, Norton’s case is not reported at large; only the 
head note is given, 34 E. C. L. R. 350. “ An indictment, 
under 7 and 8 Geo. 4, ch. 8, for obtaining money under false 
pretences, is not good, unless, in addition to the false pretence, 
it contain the requisites of a count for larceny, and if it do not 
allege the money obtained to be the property of any person, 
it will not be sufticient, inasmuch as it could not in that state 
be pleaded as a bar to a subsequent indictment for larceny, 
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which it is made by the proviso in the 53 section.” The sta- 
tute, besides the proviso, that if, upon the trial, it shall be 
proved, that the defendant obtained the property, in sueh a 
manner as to amount in law to a larceny, he shall not, by rea- 
son thereof, be entitled to an acquittal of such misdemeanor, 
contains a further proviso, that “no person, tried for such 
misdemeanor, shall be liable to be afterwards prosecuted for 
larceny, upon the same facts.” The decision in Norton’s case, 
it seems, was put upon this latter proviso, which is not con- 
tained in. our statute, although the first is. Consequently, 
that case isnot in point. But we regret it is not in our power 
to examine it. For the proposition in the head note, that in- 
asmuch as the proviso makes the proceeding for a misdemeanor, 
a bar to a subsequent indictment for larceny, therefore, the 
indictment for the misdemeanor, must contain all the requisites 
of a count for larceny, is clearly a non sequitur. 

After a full consideration of the question, we have, for the 
reasons above stated, arrived at the conclusion that the aver- 
ment of an intent to cheat, and defraud a particular individ- 
ual, supersedes the necessity of a direct averment, that the 
article is the property of that individual, and that an indict- 
ment, under our statute, is distinguishable in this respect, very 
clearly, from an indictment for larceny. 

At all events, we are satisfied that this defect, if it be one, 
comes within the provision of the statute, ch. 35, sec. 14, Rev. 

Jode, “ No indictment shall be quashed, or the judgment, 
thereon stayed, by reason of any informality or refinement, if 
in the bill, sufficient matter appears to enable the Court to 
proceed to judgment.” 

There is no error in overruling the motion to arrest. 


Perr Curtam. Judgment affirmed. 
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HARRISON M. WAUGH v. JOSEPH BRITTAIN. 


“ Due return” of process, means a proper return, made in proper time. What 
is a proper return, in form and substance, is a question of law, to be deeided 
by the Court; but whether it was made in proper time, is a question of fact, 
to be decided by a jury. 


Tus was a scirE FAcrAs, to make absolute a judgment zs? ; 
heard before his Honor, Judge Dicx, at the Fall Term, 1856, 
of Surry Superior Court. 

The defendant, as sheriff of Burke County, was amersed at 
Spring Term, 1856, of Surry Superior Court, in the sum of 
one hundred dollars, nés?, for failing to make due return of an 
execution, which had issued from that Court, in favor of the 
plaintiff, against one Gaither. The execution was produced, 
and on it was endorsed, “Came to hand 25th Oct., 1855.” 
“ No goods, nor chattels, lands, nor tenements, found in Burke 
County, to satisfy this fi. fa.” Signed by the defendant as 
sheriff. The clerk of Surry Superior Court was examined, and 
swore that the execution, above mentioned, was not returned 
during the week of the Court, to which it was returnable, but 
on a day thereafter, to wit, on the 7th of March, 1856. The de- 
fendant’s counsel contended that there being a proper and 
sufficient return on the writ, as the allegation in the sci. fa. 
was the failure to make a due return, the defendant was en- 
titled to the judgment of the Court. But his Honor being of 
opinion with the plaintiff upon the law and facts of the case, 
gave judgment according to the sci. fa., from which the de- 
tendant appealed. 


Mitchell, for the plaintiff. 
Boyden, tor the defendant. 


Barrie, J. We concur with his Honor in the opinion, “ due 
return” of process, means a proper return, made in proper 
time ; and such, we believe, has always been the construction 
put upon those words, as used in the act of 1777, (see Rev. 
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Code, ch. 105, sec. 17.) Whether, in any particular case, a 
due return has been made, may involve questions, both of law 
and fact. Whether the return is a proper one in form and 
substance, is a question of law, to be decided by the Court, 
but whether it was made in proper time, is a question of fact, 
to be decided by the jury. It is true, that in the case of Aea 
v. Melvin, 3 Jones’ Rep. 243, it was held, that the Supreme 
Court, from which a scire facias had issued against a default- 
ing sheriff, and to which the return ought to have been made, 
must, itself, decide the facts involved in the issue made by the 
defendant’s plea; but the decision was put expressly upon the 
ground of necessity, because the Court had no power confer- 
red upon it, to have a jury summoned and impanneled. The 
jury is, by the principles of the common law, which we have 
adopted, the appropriate tribunal for the trial of disputed facts, 
and the Court ought never to assume that jurisdiction, unless 
it is expressly, or by a necessary implication conferred upon 
it by the Legislature. 

Our opinion, then, is that his Honor erred in undertaking 
to decide a question of fact, whether the process was returned 
in proper time. Upon that fact, the jury will decide accord- 
iug to the evidence submitted to them. In it may be involv- 
ed the consideration of the question, not only whether the 
process was actually returned to the clerk’s oftice within the 
time prescribed by law, but whether the sheriff had used all 
due diligence in carrying it, or sending it by mail, or other- 
wise, and was prevented from filing it, or having it filed in 
the ottice, by such an accident, or necessity, as would excuse 
him. * 

The judgment must be reversed, and this opinion will be 
certified to the Court below, in order that that the cause may 
be there disposed of according to law. 


Per Curtam. Judgment reversed. 
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MIRANDA STEPHENSON v. JAMES F. STEPHENSON. 


Ifethe appointment of an administrator, a person who cannot writé, nor read 
writing, and has*no experience in keeping accounts, or in settling estates, 
is incompetent, within the meaning of the statute, (Rev. Code, ch. 46, sec. 3.) 

Where a Judge is vested with a discretionary power in making an appoint- 
ment, but refuses to exercise such discretion, and appoints one whom he 
erroneously supposes he is bound, in law, to appoint, Held that an appeal 
would lie to this Court and the decision should be reversed, and the cause 
remanded, that he might proceed to exercise a sound discretion inmaking the 


appointment. 


Aprrat from an order, made by his Honor, Judge Dick, 
directing the appointment of an administrator. From Alex- 
ander county. 

The plaintiff was the widow of the intestate, William Ste- 
phenson, and as such, made an application to the County 
Court of Alexander, at the first term after her husband’s death, 
for administration upon his estate. Iler appointment was op- 
posed, upon the ground of incompetency, and the defendant, 
who was the appointee of the next of kin, (though not him- 
self related to the intestate) was appointed. 

The plaintiff appealed to the Superior Court, and it was 
made to appear to his Ilonor, that the plaintiff could not 
write, nor read writing, and had no experience in this kind 
of business, but that she was a woman of ordinary capacity, 
and a hale and hearty person. 

The Court being of opinion that the word incompetent, 
mentioned in the statute, (Rev. Code, ch. 46, sec. 3.) “applied 
to the mind, and had regard to mental incompeteney, and 
as the widow was a woman of ordinary capacity, and a hale 
and hearty woman, but had no experience in this business,” 
he reversed the judgment of the County Court appointing the 
defendant, and directed a procedendo to issue to the said court, 
commanding them to give the appointment to the plaintiff, 
upon her entering into bond, with the sureties required by 
law. From which judgment the defendant appealed to this 
Court. 
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Mitchell and Boyden, for plaintiff. 

WP. Cauldwell and Neal, tor defendant. 

fa ES sg 

Pearson, J. We do not concur with his Honor as to the 
meaning of the word, incompetent, as used in the statute. 
When two persons, who claim a right to administer, are in 
equal degree, the court may, in its discretion, grant the ad- 
ministration to one or both, “ or if the person, applying, shall 
be deemed éncompetent, then the court may grant adminis- 
tration to some discreet person.” Ilis Honor was of opinion 
that the word, incompetent, applied to the mzénd, and had re- 
gard to mental incapacity, and as the widow was a woman of 
ordinary capacity, and a hale and hearty woman, but had no 
experience in this business, he directed her to be appointed. 
One Object of the statute was to provide that the manage- 
ment of estates should be entrusted to none but fit and dis- 
ereet persons, and the word “ incompetent” is obviously used 
in the sense of “unfit.” This may be on account of mental 
incapacity, or bodily infirmity, or ignorance and inexperience 
in matters of business, such as keeping accounts, deciding 
upon the justness of claims, and many things of the kind, 
which require a considerable degree of experience, and eapa- 
city for the transaction of business. In this sense of the word, 
a woman who can neither write, nor read writing, and has 
no experience in business, is incompetent and unfit to be en- 
trusted with the administration of an estate, although she may 
be ever so hale and hearty, and capable of much bodily en- 
durance. The latter qualities would make her fit for an ap- 
pointment where hard work was the object, but not for one 
where accounts are to be kept, and settlements to be made 
and returned to court. Indeed, such a woman, acting as ad- 
ministratrix, would be forced to trust to agents, and be at the 
mercy of designing persons, thereby exposing the interest of 
the other persons, who are interested in the estate, as well as 
her own, to the danger of much loss from mismanage- 
ment, if not from corruption ; against which, it was the pur- 
pose of the statute to provide a safeguard. 

15 
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But it is objected, this is a matter confided to the disere- 
tion of the court below, and consequently, this Court cannot 
interfere. ¥ . 

That would be true, provided his Honor had exercised his 
discretion ; but the error into which he has fallen, cramped 
his action, and did not leave him free to make the appoint- 
ment according to his sound discretion. So, this construction 
of the statute presents a question of law, and makes it our 
duty to correct the effect of his Honor’s erroneous opinion. in 
regard to it. In Freeman v. Morris, Busb. Rep. 287, his 
Honor refused to entertain a motion to amend, on the ground, 
that he had no power to allow the amendment. The judg- 
ment was reversed, because by reason of his erroneous opin- 
ion in respect to his want of power, he had not exercised his 
discretion. Our judgment is the same in this case, for the 
same reason. “The judgment must _be reversed, and this 
opinion certified with directions to the Judge of the Superior 
Court, to proceed to make the appointment according to his 
sound discretion.” 


Per Cori. Judgment reversed. 











LARKIN ESTES v. ISAAC OXFORD. 


Under the act of 1844, chapter 36, regulating the common schools, a scholar 
regularly attending a common school, was not bound to work on a public 
road during a holiday occuring witkin the period of the session, that is, 
during the time for which the teacher was employed under the 13th section 
of the same act. 


Tus was an ‘action for a PENALTY, brought to the Superior 
Court of Caldwell, by appeal from the judgment of a justice 
of the peace, tried before Exxis, J., at the Fall Term, 1856. 


The action was brought against the defendant for the fail- ) 
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ure of his son, Sion, to work on a public road, and the following 
CASE AGREED, 
was submitted for the judgment of his Honor. 

Sion was over eighteen years of age, but under twenty-one, 
living with the defendant, his father, within the bounds of the 
plaintiff, who was the overseer on the road. 

The plaintiff notified the defendant to send his son, the said 
Sion, in due time, but did not notify the son. 

At the time of the service of the notice, Sion Oxford was 
attending a common school as a scholar, and had been so 
attending from the commencement of the session. The days 
appointed for working the road (in Oct., 1855,) were in the 
week of a recess of the said school, though it was not known, 
when the notice was served, that there would be a recess at 
that time. 

On the expiration of that week, the school was resumed, and 
the youth, Sion, again attended as a scholar, and did so, regu- 
larly, till the close of the session. 

Upon the state of facts submitted, his Ionor being of opin- 
ion with the plaintiff, gave judgment accordingly, from which 
the defendant appealed to the Supreme Court. 


Lenoir, and Avery, for the plaintiff. 
T. R. Caldwell, for the defendant. 


Barrie, J. It is unnecessary for us to decide whether the 
notice served upon the defendant, as a warning for his son to 
work on the road, was sufficient or not, as we are satisfied that 
the son was not liable to work on the road at all at the time 
when the notice was given. 

The transaction occurred in October, 1855, before the Rev. 
Code went into operation, and must, therefore, be governed 
by the act of 1844, ch. 36, entitled “ An act to consolidate and 
amend the acts heretofore passed on the subject of common 
schools.” By the 31 section of that act, it is declared “ that 
the teachers and pupils of any common school, shall be exempt 
from performing military duty, working on the road, or serv- 
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ing as jurors, whether engaged in teaching in said schools, or 
attending them as scholars.” —By the terms, “attending them,” 
(the common schools,) “as scholars,” we clearly understand 
the Legislature to mean, whilst attending during the time for 
which the teacher shall be employed, as provided in the 13th 
section, without any regard to a recess, during the term, of a 
day, or evena week. The exemption, made in favor of teach- 
ers and scholars, from the performance of such necessary and 
important public duties, as military duty, working on the roads, 
and serving on juries, was manifestly intended to encourage the 
keeping and attending the common schools. It could hardly 
be deemed to be within the spirit of such encouragement, to 
force the teacher off to a militia muster, or one of the scholars 
to work on the road, during a holiday given perhaps for rest, 
or necessary recreation. In the present case, the defendant 
might, perhaps, put his defense upon another, but narrower 
ground, to wit, that at the time when he received the notice, 
his son was, in the strictest sense, attending the school, so that 
the notice then was of no effect; but we prefer to place 
it upon the broad ground, that the exemption extends through 
the whole session of the school, without regard to a holiday, 
or temporary recess. 

The judgment given for the plaintiff on the case agreed, 
must be reversed, and a judgment of nonsuit must be entered. 


Per Curiam. Judgment reversed. 








J. F. E. HARDY v. HEZEKIAH ANDREWS. 


The entry of the usual formula ofan assignment of a bail-bond, with the sheriff's 
name in the body of it, and the usual form of a seal attached, without the 
sheriff's name being set down to the same, is not a good assignment, under 
the act of Assembly. 


Tuis was @ SCIRE FAcLAS to subject the defendant as special 
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bail, tried before Catnwett, J., at the Spring Term, 1857, of 
Buncombe Superior Court. 

The scire facias recited that a writ in behalf of the plaintiff, 
against one P. Ilawkins, came to the hands of the defendant 
as sheriff of Randolph County, which he executed on the said 
Ilawkins, and took a bail-bond for his appearance at the term 
to which the said writ was returnable, but that he failed to as- 
sign the same to the plaintiff, according to the provisions of 
the act of Assembly, and summoned the defendant to show 
eause why he should not be made liable as special bail. 

The defendant pleaded that he assigned the bail-bond taken 
by him, to the plaintiff by an assignment in the following 
words, to wit: “I, Ilezekiah Andrews, sheriff of Randolph 
County, do hereby assign over the above obligation and con- 
dition to J. F. E. Ilardy, the plaintiff therein named, his 
executors, and administrators, according to the statute in such 
eases made and provided. In witness whereof, I have here- 
unto, set my hand and seal, 29th day of March, 1849. 

* # # #% # (spar)? 
which he alleged and insisted was, in law, 4 good and sufli- 
cient assignment of the bond and conditions therein contained. 

The plaintiff demurred to the said plea on the ground, that 
it was not suflicient in law to bar the plaintiff's right to 
recover. 

The question raised by these pleadings was, whether the 
name of the defendant, as sheriff, being in the body of the 
assignment, and a scrawl appended in the usual form of a seal 
without any name atlixed, was a good and proper execution 
of the assigninent. 

Ilis Honor being of opinion that it was not, sustained the 
demurrer, and gave judgment for the plaintiff, from which the 
defendant appealed. 


Avery, for the plaintiff. 
Baxter, tor the defendant. 


Nasu, C. J. This is a sci. fa. to subject the defendant as 
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special bail. The defendant is thesheriffof Randolph County, 
and as such a writ was placed in his hands by the plaintiff to 
be executed on the persons therein named. The defendants 
in the writ were duly arrested, and the bail-bond, set out in 
the case, was executed by them. At the return term of the 
sci. fa., a special plea was filed by the defendant, setting forth 
an alleged assignment of the bond to the plaintiff, made by 
him. To this plea there is a demurrer. 

The only question before us is as to the sufficiency of the 
assignment. 

The original process, upon which these proceedings are had, 
issued in 1853, and the bail-bond and the alleged assignment 
were executed in March, 1849. So, that the question before 
us is not affected by the act of 1856. The provision of the 
aet of 1836, Rev. stat., ch. 10, see. 2, under which the pro- 
ceedings are had, directs that “all bail-bonds, to any of the 
courts, &e., shall be assigned by the sheriff, &e., returning 
the same, by an endorsement thereon, in the following form, 
&e.,” which has been pursued by the defendant in this case, 
but the form concludes as follows: “In witness, whereof; I 
have herento set my hand and seal, this the day of ’ 
—;” “and every sheriff, &c., failing to make such assign- 
ment, shall be deemed, held, ona taken as special bail in the 
same manner as if no bail-bond had been returned. To the 
return of the bail-bond, there is what is insisted by the counsel, 
a sufficient assignment. The form begins, “ I, Hezekiah An- 
drews, sheriff, &c.,” and to it, there is a printed seal, the 
whole form being printed, but there is no name preceding the 
seal. That is in blank. This presents the only question in the 
case. Is the appearance of the name in the body of the form 
a compliance with the requirement of the act? We think 
not. The conclusion of the form, set out in the act, is a suffi- 
cient answer. Seals were adopted to written instruments long 
before the art of writing was in general use. Each individual 
adopted some device in his seal, showing, thereby, its appro- 
priation by him. When, however, in process of time, writing 
became more diffused among the community, this appropria- 
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tion of the device of the seal passed out of use, and the appro- 
priation of the particular seal, to the use of him who claimed 
it, was evidenced by the person affixing his name to the seal. 

This is peculiarly necessary in this State, where it has been 
judicially decided, that any scrawl affixed to a man’s name 
purporting to be a seal,is aseal. It is the mode of identifica- 
tion and appropriation. If the scrawl is not preceded by the 
name of any one, it is not the seal of any one, and the instru- 
ment is not a deed. This is the first attempt we have known, 
to apply to deeds the construction given to wills under the 
statute of wills as to signing the script by the testator. 

The assignment of the bail-bond, attempted by the defend- 
ant, is incomplete, and therefore of no effect, or force, in con- 
sequence of the omission of the name preceding the scrawl. 
This omission is not supplied by the sheriff’s name appearing 
in the body of the instrument. See Mann v. Lunter, 2 Jones’ 
Rep. 11. »¢ 


Per Curtram. There is noerror. Judgment affirmed. 








Den on the dem. of JOHN H. JOHNSON v. JOHN F. PENDERGRASS. 


The certificate of a clerk, endorsed upon a deed, or attached to it, showing 
that it was proven before him, in his county, followed by an order for re- 
gistration, is sufficient, without showing that it was taken in his office and 
a record made of such probate. 


Action of EsectMent, tried before Extts, Judge, at the Fall 
Term, 1856, of Cherokee Superior Court. 

A deed to the lessor of the plaintiff, for the land in contro- 
versy, was offered in evidence, and objected to by the defend- 
ant’s counsel, upon the ground, that it had not been duly 
proved and registered. The certificate of probate, entered on 
the degd, is as follows : : 

« Sta€€ot North Carolina, Cherokee.county, September 9th, 
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1854. The execution of the within deed was, this day, duly 
proven before me, by the oath of W. C. Walker, the subscrib- 
ing witness thereto, for the purposes therein contained. 
Therefore ,let it be registered. Certified by me. 
Signed, Drury Werks, Clk.” 

The certificate of the register, in proper form, was entered 
below the above, and was objected to, only upon the ground, 
that the clerk’s certificate was not sufficient to authorise it. 

Ilis Ilonor held that the certificate was sufticient, and ad- 
mitted the deed to be read; whereupon, the defendant ex- 
cepted. 

Verdict for the plaintiff. Judgment; and appeal by the 
defendant. 


J. W. Woodfin, for plaintiff. 
W. L. Tate, and Bazter, for defendant. 


, 

Barrie, J. The only question made on the trial was, 
whether the deed, under which the lessor of the plaintiff 
claimed, had been duly proved and registered. The act of 
1852, ch. 133, (Rev. Code, ch. 37, sec. 2,) authorises the clerks 
of the county courts to take and certify the probate of deeds, 
«c., in. their respective counties, and the objection to the 
certificate of probate in the present case is, that it does 
not state that the probate was taken by the clerk in his office, 
and that a record thereof was made by him. There is cer- 
tainly nothing of the kind expressly required of him by the 
act, and .we cannot discover any thing in its policy which 
would justify us in making such a requisition by construction. 
The terms of the law seem to be fully complied with, when 
the certificate of the clerk, followed by an order of registra- 
tion, is endorsed upon, or annexed to the deed, and shows 
that the probate was duly made before him, in his proper 
county. That isa sufficient authority for the registration of the 
instrument by the register, and is all that has ever been deem- 
ed necessary in the certificate and fiat of a Judge. In. the 

tevised Code, the authority to take the probate of deeds and 
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other instruments, is conferred upon both officers in the same 
terms, and we cannot perceive any good reason why more 
should appear in the certificate of the one, than in that of the 
vther, except in the'particular, that the clerk’s certificate must 
show that he is acting within his own county. The certifi- 
cate and order, in the present case, were amply sufficient to 
authorise the registration, which the certiticate of the register 
shows, was duly made, and the deed was, therefore, properly 
admitted in evidence. There is no error. 


Per Crriam. Judgment affirmed. 





A. R. HOMESLEY v. STEPHEN HOGUE. 


Only such estate as a debtor has, passes by virtue of an execution sale. 

The owner of an ultimate estate in chattels, cannot maintain an action 
against a sheriff, who has an execution against the owner of a particular 
interest, for selling it, although he professes to sell the entire property in 
such chattels, 


This was an action of Trover, with a count in casr, tried 
before Enris, Judge, at the Fall Term, 1856, of Cleaveland 
Superior Court. 

The action was brought to recover the value of several 
slaves, which it was alleged he had an estate in, and which 
had been sold and converted by the defendant. The plaintiff 
bought the slaves, in question, from one Joseph Mardin, and 
took from him a bill of sale, as follows: 


“ Neceived of A. R. Momesley twenty-three hundred dol- 
lars in full payment for six negroes, viz: one old man named 
Ilarny, &e., (describing them,) which negroes I warrant to 
be sound in body and mind; also, I warrant the title good. 
July 12th, 1853. J. ILarpry, [sea/.]’) 

At the same time the plaintiff executed and delivered to 
Hardin the following instrument, viz: 
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“T have this day bought six negroes of Joseph Hardin, and 
have paid him twenty-three hundred dollars for the same. 
He is to have the use or hire of the negroes until the 15th of 
October, for boarding them till that time. I also give him 
liberty to sell the said negroes to any other person, provided 
he does so in one month from this date, by refunding me my 
money. The negroes, Sol, Harny, &c., (describing the same 
as are contained in the foregoing bill of sale). Signed, A. R. 
Homestry.” 

It was proved that the defendant had the slaves sold en- 
tire, and not the particular interest of Hardin only, in order 
to satisfy an execution in his favor against Hardin, and the 
said property was bought by the latter. 

Upon these facts, it was intimated by his Ilonor, as his 
opinion, that the plaintiff could not recover; for the reason 
that Hardin, the debtor, had an interest in the slaves, which 
could be sold under the execution. 

In submission to which opinion, the plaintiff took a nonsuit, 
and appealed to this court. 


Guion and Lander, for plaintiff. 
Bazter, Cabaniss, and L/oke, for defendant. 


Pearson, J. A sale, under execution, passes only such 
interest or estate as the debtor may rightfully pass, because 
it operates by act of law. If, therefore, a debtor has a par- 
ticular estate, and the property is sold under execution, the 
party entitled to the ultimate estate, or remainder, (as it is 
usually termed,) has no ground of complaint ; for his estate is 
in nowise interfered with, notwithstanding the officer may pro- 
fess to sell the “entire estate, and nota particular interest : 
only.” vm, 

In our case, the debtor was entitled to the slaves Siena the 
12th of July, 1853, until the 15th of October, and we assume 
from the statement, that the sale was made during that time. 
The defendant did not interfere with them afterwards. It is 
clear that the count in trover cannot be maintained, for the 
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plaintiff was not entitled to the possession at the time of the 
supposed conversion. It is equally clear, that the count in 
case, could not be sustained, for, as we have seen, the sale 
which was made, at the instance of the defendant, in nowise 
interfered with his estate. It is only in cases where the pro- 
perty is destroyed, or removed to parts unknown, (which is 
considered as amounting to a destruction,) that a remainder- 
man can maintain “case” for the injury to his estate; upon 
the same principle that a tenant in common is allowed, under 
such circumstances, to maintain an action. 

There is an additional fact set out in the statement: Zhe 
debtor bought the property ; so that to all intents and purposes, 
the plaintiff, after the sale, stood cm statu guo, and his having 
a cause of action, either in ¢rover or case, is out of the ques- 
tion. There is no error. 


Per Curtam. Judgment affirmed. 








Den on demise of JACKSON STEWART n. JOHN RUTHERFORD. 
A sheriff cannot, by an agent, purchase property at his own sale. 


Tuts was an action of EsEcTMENT, tried before CALDWELL, J. 
at the Spring Term, 1857, of Yancy Superior Court. 

The plaintiff, as sheriff of Yancey County, had in his hands 
a venditioné exponas, founded upon the levy of a justice’s exe- 
cution, in favor of Isaac A. Pearson, against one Keller, under 
which the land in dispute, was sold to one Brayles at the sum 
of $3,50. A deed was made to the said Brayles by the plain- 
tiff, as sheriff, dated 17th of May, 1854, and on the same day 
Brayles conveyed the land back to the plaintiff at $12. 

The declaration, in this case, was served on Keller, and the 
defendant, Rutherford, was allowed to come in and defend in 
his stead, by entering into the common rule. The defendant, 
after producing a deed from Keller to him, reciting a consid- 
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eration of $200, showed the following facts: The principal of 
Pearson’s debt, against Keller, was about $29, and the cost 
85,43. In March, Keller paid the plaintiff on the execution 
$29, and took his receipt for the same. At April Term, of 
the court of Yancey, Pearson and Keller met, and early in the 
week they came to an understanding that the land was not 
to be sold, which was communicated to the plaintiff, who 
assented to the arrangement. Both Pearson and Keller left 
the court-house on Thursday or Friday of the court week under 
the impression that the land was not to be sold. Without any 
further notice to the parties interested in the debt, the land 
was, next day, exposed to sale by plaintiff under this execution, 
and bid off by Brayles, as heretofore stated-—few persons being 
present. 

The Court, in his charge to the jury, told them that there 
was evidence to leave to them, tending to show that Brayles 
had purchased the land for Stewart, the plaintiff; that if such 
was the fact, the sale was void, and the plaintiff could not 
recover. Plaintiff excepted to this charge. 

Verdict for the defendant. The Court rendered a judgment 
for the defendant, and the plaintiff appealed. 


Edney, for the plaintiff. 
Gaither, and Avery, for the defendant. 


Nasu, C. J. There is no error. The plaintiff, as sherff of 
Yaney County, had in his hands an execution against one 
Keller, which was levied on the land in dispute, and at the 
sale, one DBrayles was the highest bidder at the price of three 
dollars and fifty cents. The land was worth three hundred, or 
three hundredand titty dollars. Abouta month after, the sale to - 
Brayles, the plaintiff executed a conveyance to him of the 
land, and on the same day, Brayles executed a conveyance to 
him of the same land. Tis Ilonor instructed the jury in sub- 
stance, that if Brayles purchased the land for the plaintiff, the 
sale was void, and the plaintiff could not recover. There can 
be no question of the correctness of the charge. There is no 
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principle in our law better settled, than that a sheriff cannot 
purchase at his own sale, and it would be a miserable evasion 
of the law if he could rightfully do that by an agent which 
he is forbidden to do himself. If, by so shallow a contrivance 
as this case presents, the law can be eluded, the principle, 
forbidding a sheriff to prostitute his office to his own iniqui- 
tous gain, would not be worth a straw. The importance of 
the prohibition imposed upon the sheriff could not be better 
exemplified than by the facts set forth in this case. The plain- 
tiff and the defendant in the execution, settled their business 
to their mutual satisfaction, and the plaintiff was informed of 
it, and told that the land was not to be sold. The parties left 
the ground, and on the following day, in the absence of the 
defendant in the execution, when but a few persons were 
present, the land, worth $300, was sold, and Brayles proclaimed 
the purchaser at the sum of $3,50, and when the conveyance 
was made by the plaintiff to Brayles, he immediately recon- 
veyed it to the sheriff at the nominal price of $12. 

The weight and effect of the testimony was left to the jury, 
and they, by returning a verdict for the defendant, found that 
the plaintiff was himself the purchaser through his agent, 
Brayles. See Foard v. Blount, 3 Ire. Rep. 517; DMcLeod v. 
MeCall, 3 Jones’ Rep. 87. 


Per Curtam. Judgment affirmed. 








CORNELIUS VANOVER v. JAMES THOMPSON. 


A bond, conditioned that the obligee shall not appear as a prosecutor, or as a 
witness, against the defendant in a criminal proceeding, whether it be a 
case of felony or a misdemeanor, is null and void. 


Tus was an action of pest, brought originally before a 
single magistrate, and by successive appeals, taken to the 
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Superior Court of Ashe, where it was tried before Exus, J., 
at the Special Term, June, 1857. 

The plaintiff declared on the following bond: “ On, or before, 
the 25th day of December next, I promise to pay Cornelius 
Vanover, twenty-five dollars in money, and fifteen dollars in 
cattle, to be delivered where John Thompson now lives, as 
witness my hand and seal: now this note to be good and legal, 
provided the said Vanover shall not appear as a prosecutor, 
or witness, against James Thompson, with whom the said Van- 
over has a controversy. Now if the said Vanover shall thus 
appear, this note to be null and void.” 

The plea was, that the bond was given to compound a prose- 
cution, and against the policy of the law. 

The justice of the peace, before whom the State’s warrant, 
against the defendant, was returned, testified, that on being 
informed by the parties, that the matter in controversy was 
compromised, as set forth in the bond, (being the same day the 
bond was given,) he dismissed the warrant. 

A verdict was taken for the plaintiff, with an understand- 
ing that the Court might set it aside, and enter a non- 
suit, if upon consideration, he thought the action could not be 
sustained. 

Afterwards, on consideration of the case, the Court ordered a 
nonsuit; and plaintiff appealed. 


Neal, and Boyden, for the plaintiff. 
Mitchell, for the defendant. 


Nasu, C. J. There is noerror. Three cases, decided at 
the December Term, 1856, of this court, have settled the prin- 
ciple in contest here. Zhompson v. Whitman, 4 Jones’ Rep. 
48 ; Ingram v. Ingram, Ibid 188 ; Garner v. Qualls, Ibid 228. 

In the first of these cases, it is decided that the concealment 
of a felony is an indictable offense, and that the offense is 
greatly aggravated by compounding the felony, that is, “ by 
an agreement not to prosecute, or make known what has come 
to the knowledge of the party.” In offenses less than felony, 
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this compounding or concealment is not indictable, but it is, 
nevertheless, against the policy of the law and the due course 
of justice, and a court of law will not lend its aid to enforce 
any such contract or agreement. 

In Garner v. Qualls, the same doctrine is held—the court 
declaring that no executory contract, the consideration of 
which is contra bonos mores, or against the public policy, or 
the laws of the State, can be enforced in a court of jus- 
tice. The consideration there, was the compounding, or 
suppressing, a prosecution for an alleged forgery. The bond 
is declared void, althongh the act may never have been, in 
the view of the law, a forgery. 

In Jngram’s case, the court’ declare that an agreement 
among persons interested in an estate, not to bid against each 
other at the administrator’s sale, is void, as being against the 
public policy. 

It may be now, therefore, pronounced a settled principle, 
“that all contracts founded upon agreements to compound 
felonies, or to stifle prosecutions of any kind,” are void, and 
cannot be enforced. 

The note upon which the action is brought, has this condi- 
tion, to wit: ‘“ Now, this note to be good and legal, provided 
the said Vanover shall not appear as a prosecutor, or witness, 
against James Thompson, with whom the said Vanover has a 
controversy ; now, if the said Vanover shall thus appear, this 
note to be null and void.” 

A State’s warrant had been issued by a justice of the peace 
against the present defendant, Thompson, at the instance of the 
plaintiff. On its return before the magistrate, Vanover did 
not appear as a prosecutor, or witness, and the proceedings 
were dismissed. What was the charge against Thompson, 
we are not informed, nor is it material in this investigation ; 
the note, upon which the suit is brought, was given for the 
compounding of a prosecution—the suppression of testimony 
in the case—an iniquitous obstruction of the course of justice, 
which in one class of eases is indictable, and in all, is contrary 
' to the law, and justice. 
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In the defense, it was insisted, that parties are frequently 
permitted, in the courtsin England, to compromise, or come 
to an understanding on an indictment for a misdemeanor. 
That is true, but it is always done under the sanction of the 
court, and after a conviction, to enable the court to properly 
graduate the punishment of the defendant ; and itis frequent- 
ly done in this State by our Judges. But in nowise can such 
& case amount to an improper interference with the course of 
justice. 

The bond or note, upon which the action is brought, is 
void on account of the corrupt and illegal pg sn upon 
which it is founded. 


Per Curram. Judgment affirmed. 





WILLIE GAITHER v. J. R. BALLEW. 


Money in the hands of a clerk and master in Equity, arising from the sale of 
land for partition, may after an order for distribution, be attached, and the 
clerk and master may be garnisheed in respect thereto. 

(Peace v. Jones, 3 Murph. Rep. i Gibbs vy. McKay, 4 Dev. Rep. 172; 
Elliott v. Newby, 2 Hawks’ Rep. 22; Simpson v. Harry, 1 Dev. and Bat. 
Rep. 206; Orr v. McBride, 2 Car. law Rep. 257; McLeod vy. Oates, 8 Ire. 
Rep. 387; Carrol v. Hussey, 9 Ire. Rep. 89, cited and approved ; Alston y 
Clay, 2 Hayw, Rep. 171; Overton v. Hill, 1 Murph. Rep. 47, overruled.) 


Tis was an action by arracuMeEnt, tried before CALDWELL, 
J., at the Spring Term, 1857, of Caldwell Superior Court. 

The heirs-at-law of Peter Ballew, sen., filed a petition in 
the Court of Equity of Caldwell County, describing certain 
lands descended to them, as tenants in common, from their 
ancestor, the said Peter Ballew, and praying that the same 
should be sold for partition. The prayer of the petition was 
granted, a decree of sale made, the land sold, and the money 
being collected, was ordered to be divided equally among 
the petitioners. Most of the heirs drew their shares from the 
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office, but before the shares of J. R. Ballew and Peter M. 
Ballew were taken out, this attachment for a claim of $152, 
against them as absconding debtors, was issued, and Mr. Puett, 
the clerk and master in Equity, summoned as garnishee. 
There were interpleaders as to the share of Peter M. Ballew, 
alleging assignments, and deeds of trusts of his part, but as 
trom the answer of the garnishee, it appeared that the share 
of J. R. Ballew, which he held as aforesaid, was sufticient to 
discharge the plaintiff’s claim, the questions as to the other 
share were passed over by the Court. The only question, 
therefore, which the case presents, is whether the money. be- 
longing to J. R. Ballew in the hands of the clerk and master, was 
liable to be attached, and the foregoing facts were agreed on, 
and submitted to his Honor. The Court decided against the 
plaintiff, who appealed to this Court. 


Avery, for the plaintiff. 
Gaither, for the defendant. 


Pearson, J. It is not necessary to complicate the case by 
taking into consideration any other matter, save that in refer- 
ence to J. R. Ballew, because the amount belonging to him 
in the hands of the garnishee, is more than enough to discharge 
the debt of the plaintiff. 

Puett, the garnishee, states that he has in his hands $377,85 
-—money belonging to J. I. Ballew—that the money came 
into his hands as clerk and master of the Court of Equity, 
under a decree for the sale of the land of Peter Ballew, sen., 
on a bill, filed by the heirs-at-law for a sale for the purposes 
of partition; that J. 2. Ballew was one of the heirs, and that 
his share, to wit, $377,85, still remains in his lands as clerk 
ané@ master. The question is, can this money, belonging to an 
absconding debtor, be reached by a creditor under the provi- 
sions of the statute in reference to original attachments and 
garnishments ¢ 

The statute subjects to attachment, all the estate of an 
absconding debtor, and all debts due to him by any person, 

16 
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and all effects belonging to him in the hands of any person. 
This money falls under the description of “ effects belonging” 
to J. R. Ballew, (the absconding debtor), in the hands of Puett, 
(the garnishee.) So the case is within the words of the statute, 
and the question is, what is there to take it out of its opera- 
tion? 

If there be any thing, it must be the fact that the money 
was received, and still remains in the hands of Puett as clerk 
and master in Equity. 

Iiow it would have been before the money was collected, 
and an order of distribution, we are not now to inquire; but most 
of the other heirs having received their shares, this money has 
been ascertained and set apart as belonging to J. R. Ballew, be- 
ing hisshare. The point is, does the fact that Puett, who has the 
money in his hands, is the clerk and master in Equity, take 
the case out of the operation of the statute ? 

If a case falls within the words of a statute, it must’ be 
within its operation, unless there be a sufficient reason for 
making it an exception. 

By way of illustration :—If a debtor is entitled to an eguzta- 
ble chose in action, in a general sense, this is “a debt due to 
him,” within the words of the statute, but as the proceeding 
is in a court of law, which from its mode of trial, &c., is not 
competent to deal with, and ascertain equities, the case, for 
that reason, is made an exception, and is held not to be within 
the operation of the statute. This is assumed in Peace v. 
Jones, 3 Murph. Rep. 256, and a distinction is taken: when 
the objects of a deed of trust are accomplished, so as to leave 
but one equity, which is ascertained and fixed, i. e., the excess 
of the proceeds of the sale of the property conveyed, after the 
debts secured by the trust, are all paid, whether such excess 
be in money or in notes, it may be reached by attachment and 
garnishment; “ considering the general scope and spirit of 
the statute ;” on the ground, that the reason for making an 
exception, in respect to equitable choses in action, no longer 
exists after the extent of the equity is ascertained. 

So, in Gibbs v. McKay, 4 Dev. Rep. 172, is held, that where 
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the wife of a debtor is entitled to a share of certain slaves, con- 
veyed by deed “ to hold in trust, to be divided into three equal 
parts, &c.,” the husband’s interest is not subject to attachment, 
and in a very elaborate opinion, Rurriy, C. J., expresses the 
opinion, that where slaves are held in trust for two, or more, 
the interest of one of‘the cestuis qui trust, is not subject to 
attachment, because it could not be sold under execution by 
force of the act of 1812, inasmuch as the purchaser would 
acquire a part of the legal estate, and hold as tenant in com- 
mon with the trustee, which division of the legal estate would 
embarras the execution of the trust; for which reason, the 
case would be an exception, although the slaves would be 
“effects belonging to the debtor” in the hands of the trustee. 

So, in Elliott v. Newby, 2 Hawks’ Rep. 22, it is held that 
the interest of a debtor, who is entitled to a distributive share 
of an estate, is not, (before the estate ts settled, and the amount 
of the share ascertained), subject to attachment ; for the reason, 
that distributive shares and legacies are not recoverable in a 
court of law; but Henperson, J., expresses an inclination of 
opinion to the contrary ; although, as he says, “the authorities 
are the other way.” 

The reason for which this class of cases is made an exception, 
is that the amount of a distributive share, or the right to a 
legacy, depends upon how far there-is enough to pay debts, 
which involves the necessity of taking an account; and it is 
admitted that the mode of trial in a common law court, is not 
adapted to that purpose. But if we suppose the amount of 
the share to be ascertained, and the money itself set apart for 
the distributee, then the reason for making the case an excep- 
tion, no longer exists. So, property held by, or debts due to 
an absconding debtor as a trustee, is an exception, for the 
reason, that he has nothing but the naked legal title, and a 
purchaser, or the person claiming under the proceeding, would 
be in Equity, bound by the original trust. Stmpson v. Harry, 
1 Dev. and Bat. Rep. 206. 

So, money in the hands of a sheriff, collected under an exe- 
cution in favor of.an absconding debtor, ‘forms an exception, 
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and is not subject to attachment; nor is the sheriff subject 
to garnishment in respect thereof. This exception is made, 
not for the reason that the person having in his hands the 
effects of an absconding debtor, is an officer of the court, but 
on the ground that the writ commands the sheriff to make the 
amount, and have it at the next term of the court, and make 
due return thereof, and that the performance of the duty im- 
posed by this order of the court, would be made impossible, 
or at all events, that its discharge would be greatly embar- 
rassed, if the fund was liable to be intercepted by an attach- 
ment, or garnishment. In Orr v. McBride, 2 Car. Law Rep. 
257, this exception is admitted, but a distinction is taken in 
respect to the surplus in the hands of the sheriff after paying 
the amount of the execution, and it is decided that the surplus 
may be reached by a creditor of the debtor in the execution, 
and the court say, “ It has been ruled that money in the hands 
of a sheriff, raised by him in obedience to a writ, is not attacha- 
ble, because it would interfere with the rights of others—em- 
barrass, and sometimes render ineffectual, the process of the 
Court, and produce endless litigation. But a surplus remain- 
ing in the sheriff’s hands, is the property of the defendant in 
the suit, who may immediately demand and enforce the pay- 
ment thereof, on which account it is considered that the 
sheriff holds it in his private character, and not in his ofticial 
capacity, although it came to his hands, and he is accountable 
for it in virtute officit.” 

For similar reasons it is held that, when an execntion issues 
against A, and is levied bona fide on property in possession of 
B, on the allegation that the property really belonged to A, 
the action of replevin will not lie against the sheriff, or other 
officer, making the levy, either at common law, or under our 
statute. McLeod v. Oates, 8 Ire. Rep. 387; Carroll v. Hussey, 
9 Ire. Rep. 89. The decision is not put on the ground that 
the taking, or the detention, or the conversion, was by an 
ofticer of the Court, but on the ground that the execution of a 
command of the Court would be prevented or embarrassed, if 
the officer could be stopped by the writ of replevin, and it is 
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therefore held that, although the case,is within the words of 
the sfatute, it is excepted out of its operation. 

These are all of the cases, (with the exception of two, that 
will be referred to), which have been decided by our court, 
involving the construction of the statute, and they establish 
this position: to take a case out of the operation of the statute, 
the fund must be unascertained, and of sucha nature that a court 
of law cannot deal with it, or it must be in the hands of an 
officer, the performance of whose duty in regard to it would 
be prevented or embarrassed, if it was subject to be intercepted 
by the claim of an attaching creditor. 

Upon the authority of these decisions, and the reasons on 
which they are put, we should have arrived at the conclusion, 
without hesitation, that a fund which is ascertained, in regard 
to which the Court is expected to take no further action, and 
which is no longer subject to its control, but may be immedi- 
ately demanded, and the payment thereof enforced by the 
debtor, was subject to attachment, although the person who 
had it in his hands, happened to be the clerk and master in 
Equity, but for the cases of Alston v. Clay, 2 Hayw. Rep. 
171, (Battle’s edition, 360), Overton v. J/ill,1 Murph. Rep. 
47, the one decided in 1802, and the other in 1805, which 
were cited and relied on in the argument. Both of these cases 
were decided before the present organization of this Court. 
In Overton v. 11, the opinion of the Court is given without 
any reason or reference to authority, and is a mere echo of 
Alston and Clay. In the report of that case, [lay wood’s argu- 
ment for the plaintiff is set out, and without noticing the rea- 
soning of the learned counsel, the Court announces the propo- 
sition, that it had been several times decided, that moneys in 
the hands of a sheriff’ cannot be attached—therefore, that 
moneys in the hands of a clerk of the court cannot be attached, 
which is a non sequitur. True, the clerk as well as the sheriff, 
is an officer of the Court, but the reason for making an excep- 
tion in respect of money in the hands of the sheriff, is not 
because he is an officer of the Court, but because he could not 
obey the command of the writ, and the discharge of the duty 
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imposed upon him, would be embarrassed, if the money could 
be intercepted by an attachment; which reason does not apply 
to the case of money in the hands of a clerk. The conflict 
between these two cases, and the subsequent cases to which 
we have referred, is pointed at in a note by the editor of the 
last edition of Haywood’s Reports. After full consideration, 
we are satisfied that the two cases cannot be supported ; being 
opposed as well by the reason of the thing, as by all the cases 
on the subject. 

The provision of the Revised Code, ch. 7, see. 20, by which 
a creditor is enabled to reach, by a bill in Equity, a fund which 
connot be attached at law, so far from being opposed to our 
conclusion, tends to support it ; for it shows that the Legisla- 
ture looked upon the remedy by attachment as a subject en- 
titled to favor, and to a liberal construction, because it tended 
to secure the ends of justice; for which reason, they give a 
creditor an attachment in Equity, where the fund cannot be 
reached by an attachment at law. 

The judgment in the Court below must be reversed, and a 
judgment entered for the plaintiff. There was no controversy 
as to the facts, and the case is presented as one agreed, the 
only purpose being to decide the question of law, although the 
statement is not drawn in a manner strictly formal. 


Per Cura. Judgment reversed ; and judgment for 
the plaintiff. 





J. F. LITTLE, propounder, v. DAVID LOCKMAN and others, caveators. 


Where a decedent had two drawers, in one of which he kept his notes, deeds, 
and other papers of value, carefully arranged, together with his money and 
other valuable effects, and in the other, he kept some papers of little value, 
carelessly deposited, with some eflects of very small value, it was eld, 
that a holograph script, found in the latter place, could not be proved as a 
will, under the statute, 1 Rev. Stat. ch. 122, sec. 1; for that the articles 
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found with the script, could, in no just sense, be called “ the valuable papers 
or effects” of the decedent. 

(Mem. In the Revised Code, ch. 119, sec. 1, the phraseology is altered to 
read “valuable papers and effects.”’) ‘ 


Tuts was an issue devisavit vel non, tried before Battry, J., 
at a Special Term, June 1857, of Lincoln Superior Court. 

The seript, in question, was propounded as the holograph 
will of William Little, and it was proved by three witnesses, 
to be in the hand-writing of the decedent. 

It was proved that the paper-writing in question, was found, 
shortly after the death of Mr. Little, in the drawer of a bu- 
reau belonging to him, in which were also found several other 
paper-writings, all in the hand of the decedent, purporting 
to be testamentary dispositions of his property, some of which 
were finished, and others incomplete, all of different dates. 
There were found in the same drawer, a number of receipts 
against doctors’ bills, and merchants’ accounts, lying about 
promiscuously. There were also in the same drawer, an old 
copy-book and a pocket-book or purse, which had belonged 
to a deceased child of the decedent, in which was about eighty 
cents in silver change. 

In the same bureau there was another drawer, in which 
were found the deeds and notes of the decedent, and a num- 
ber of papers relating to the settlement of different estates, of 
which he had been executor, or administrator—all tied up in 
bundles and labelled. There were also found in this drawer 
a silver watch, a knife, and a few dollars in silver. 

There was much testimony on both sides, and the cause was 
argued, at length, by the several counsel of the parties, and 
various questions raised and decided by the court; amongst 
other points, the counsel for the caveators, asked his Honor 
to instruct the jury that the drawer containing the deeds, 
notes, watch, &c., was the place of deposit of the decedent 
designated by the act of Assembly, because it contained “the 
valuable papers and effects” as contemplated by that act, and 
that the holograph script in question not being found therein, — 
but in the place described, could not be proved as a will. 
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His Honor refused so to charge, but held that the receipts, 
&c., in the drawer where the script was found, constituted it 
a sufficient place of deposit if the other requisites of the act 
were found to be complied with. There was no exception 
brought up by the caveators, as the verdict and judgment 
were in their favor. 

The propounders, however, filed exceptions and appealed, 
but as these have become unimportant, by the view taken of 
the case by the court, it is net deemed proper to notice them 
in this report. 


Avery, Lander and Thompson, for the propounders. 
Guion and Boyden, for the caveators. 


Bartir, J. There is one ground upon which the judg- 
ment below must be affirmed, which makes it altogether un- 
necessary for us to consider any other. A holograph script, 
to be good as a will, must “ be found among the valuable pa- 
pers or effects” of the deceased, or must “have been lodged 
in the hands of some person for safe-keeping.” 1 Rev. Stat. 
122,sec.1. (In the Rev. Code, ch. 119, sec. 1, which, however, 
does not apply to this case, the holograph script must * be 
found among the valuable papers and effects” of the dee’d). 
It is not pretended, in this case, that the script was ever de- 
posited with any person for safe-keeping, but it is sought to 
be established as a will, because of its having been found 
among valuable papers, or effects, of the deceased. We ean- 
not give our assent to the proposition, that the papers or ef- 
fects, as proved, were valuable papers or effects of the de- 
ceased, and we believe that a proper construction of the act 
will lead to the conclusion that they were not so. 

The statute of frauds in England, in relation to wills, and 
our act upon the same subject, have in view the same object, 
namely, the protection of the heirs-at-law, anid next of kin of 
a decedent, from the effect of a forged or false paper asa will. 
For that purpose, many forms and ceremonies are required to 
be observed in the execution of such instruments. With re- 
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gard to attested wills, the requisites of the English, and our 
statute, except as to the number of witnesses, are substantial- 
ly the same. It is well known to the profession how strictly 
—we may say sternly, the courts, in both countries, have de- 
manded a compliance with these provisions of the law. The 
same policy must govern us, when we come to decide, wheth- 
er the requisitions of our statute have been complied with in 
the execution of a paper-writing, propounded as a holograph 
will. One alternative requisition of the statute is, that it 
must “ be found among the valuable papers or effects” of the 
alleged testator. Before we proceed to énquire whether the 
proof in the case before us comes up to this requisition, it is 
proper for us to notice that the act does not say “ among val- 
uable papers or effects,” or “among any valuable papers or 
effects,” but uses the definite article the, saying “ among the 
valuable papers and effects.” In many, if not most cases, the 
deceased will be found to have kept his notes, deeds, and 
other papers, together with his money, and other valuable 
effects, in one drawer, or other place of deposit, and that will 
be the place where his will ought to be found. If he have 
more than one such place of deposit for his “ valuable papers 
or effects,” and his holograph script be found in either, we 
will not undertake to pronounce that it shall not be proved 
as a will; but if one of the places have papers or effects, of 
little or no value, we certainly cannot say that a script, 
found there, is among the valuable papers or effects of the 
deceased. Papers of no appreciable value lying loose and 
scattered over the bottom of a drawer, cannot, with any pro- 
priety, be called valuable papers at all, but they certainly 
cannot be the valuable requisites, when compared with deeds, 
notes, and other papers, relating to important transactions, found 
in another drawer, tied up in bundles and labelled. The same 
remark may be made with regard to an article of property 
worth only the fraction of a dollar, put in one drawer, com- 
pared with several articles worth many dollars, deposited in 
another. The former cannot be called, in any just sense, the 
valuable effects of the testator. Such was the comparative 
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condition of the two drawers, as made out, by the proof, in 
the case before us. In the one, which contained the valua- 
ble papers and effects, the script was not found, and yet, that 
is the place where the deceased would almost certainly have 
put it, if he had intended it to operate as a will disposing of 
his whole estate. In the other, it was found among loose 
receipts, an old copy-book, and a purse, which had belonged 
to one of his deceased children, containing a few pieces of 
silver, amounting, in all, to eighty cents, and also among sev- 
eral imperfect instruments of a testamentary character. There, 
the script in question, might well have been looked for, if it 
were regarded by the writer as yet incomplete, and the 
maxim, noscitur a sociis, might well apply to it. 

But it is objected that a construction which would reject a 
paper, found under the circumstances proved in this case, is 
too strict, and may disappoint the intention of many . persons 
who wished, and intended to die testate. The reply is, that 
it will be more likely to uphold the policy of the statute in 
its attempts to prevent heirs, and next of kin, from being de- 
prived of their just rights. It is not more strict than the con- 
struction which has been put upon that clause of the statute 
which requires the paper to be attested in the presence of the 
testator; and we think both necessary to accomplish the 
beneficent purposes of the statute. 

This particular objection was decided against the defend- 
ants, and the verdict and judgment were given in their favor 
upon another ground, but as this ought to have been decided 
for them, and is fatal to the probate of the script as a will, 
we must affirm the judgment, without reference to the other 
objections. 


Per Curram. Judgment affirmed. 
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CHARLOTTE DAWS, administratrix, v. DAVID TAYLOR. 


Where a plaintiff declares as administrator, profert of the letters of adminis- 
tration is made in the declaration, and no proof in respect to plaintiff's rep- 
resentative character, is required on the trial. 


Action of assumpsit, tried before his Honor, Judge Exxis, 
at the Fall Term, 1856, of Cherokee Superior Court. 

The plaintiff declared on the defendant’s promise, made in 
the city of Washington, for board and lodging there furnish- 
ed him. The defendant pleaded the general issue. It was 
was insisted, on the trial, that the plaintiff should produce her 
letters of administration, otherwise that she could not recover, 
and the court was requested so to instruct; but his Honor 
refused to do.so, holding that the plea of the defendant did 
not put that fact in issue. 

Verdict for the plaintiff and judgment. Appeal by the 
defendant. 


Baxter, for plaintiff. 
J. W. Woodfin, for defendant. 


Pearson, J. We concur in the opinion of his Honor, for 
the reason given by him. When a plaintiff declares as ad- 
ministrator, profert of the letters of administration is made 
in the declaration, and no proof in respect to that fact is re- 
quired on the trial; but when a plaintiff declares 7 his own 
right, as for a trespass, or for trover, after the property had 
come to his possession, the fact of his being administrator, 
constitutes a link in his chain of title, and is put in issue, and 
must be proved on the trial; no profert of the letters of ad- 
ministration being set out in the declaration. This is a well 
settled distinction. 


Per Curtam. Judgment affirmed. 
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D. B. HODGES v. N. M. HOLDERBY. 


Where one, in the absence of a principal, employs his general agent to carry 
off goods in the principal's wagon,and sell them for him, contrary to his orders. 
but the latter recognizes the act of the agent, and receives pay for the service 
of his wagon and team, and of the agent, this does not bind the principal to 
account for money received by such agent, and not paid to the owner of the 
goods. 


Action of assumpsir, commenced by a warrant, and tried 
before his Honor, Judge Ex.is, at the Fall Term, 1856, of 
Watauga Superior Court. 

The plaintiff declared for a balance due for money had, and 
received by bim, for the sale of a quantity of bacon. 


It was proved, that one McGuire, was employed by the 
defendant as a clerk in a store, in the County of Watauga, 
and was his general agent for the transaction of business ; that 
on one occasion, when the defendant was absent from his place 
of business, he wrote to McGuire to purchase a load of iron, 
at a given price, and take it down to Rockingham county, and 
bring back a return load of goods for his store ; that the iron 
was not to be purchased at the price to which he was limited 
by the defendant. Rather than take the wagon to Rocking- 
ham empty, he took in, as a part of his load, a quantity of 
bacon, belonging to the plaintiff, which at the request of the 
plaintiff, he sold and received the money for the same. Upon 
his return to Watauga, McGuire paid the plaintiff part of the 
money, and informed the defendant what he had done in 
relation to the bacon, and other things taken off in the wagon, 
to which the latter replied, “it was all right.” The price for 
hauling the bacon, was paid by the plaintiff to the defendant. 

The question was, whether the evidence disclosed an agency 
from the defendant to McGuire, so as to make the forme, 
liable for the price of the bacon. His Ilonor charged the 
jury, that the facts set forth, showed such an agency as did 
make him liable. _ Defendant excepted. 














AUGUST TERM, 1857. 501 





Hodges v. Holderby. 





Verdict and judgment for the plaintiff. Appeal by the 
defendant. 


Gaither, for the plaintiff. 
Lenoir, and Avery, for the defendant. 


saTtLE, J. The plaintiff’s declartion is formoney had, and 
received, by the defendant to his use. Now it is very certain, 
that when the money was received by the defendant’s clerk, 
McGuire, upon the sale of the plaintiff’s bacon, it was not re- 
ceived, either expressly, or impliedly, by the defendant. Up 
to that time, McGuire, in taking the bacon to market, so far 
from acting within the scope of the authority given him by 
the defendant, was acting directly against it ; for the defendant 
had directed him to carry down a load of: iron in his wagon. 
There is no pretence that the defendant was a common carrier, 
and that McGuire was his servant, employed in the business 
of transporting goods. The price of the bacon then, was re- 
ceived by McGuire alone, for the use of the plaintiff, and the 
latter must at that time, have so understood it, and he seems 
to have acted on that understanding when he accepted a part 
of the money from McGuire, and paid the defendant for the 
hauling and sale of the bacon. 

The question, then, is whether the expression used by the 
defendant, when McGuire returned with the wagon, and told 
him what he had done, that “it was all right,” changed the 
character of the transaction, and made him responsible to the 
plaintiff for the price of the bacon. The reception of pay for 
the use of the wagon, and the time and labor of his clerk, in 
selling the bacon, could not have the effect to make the de- 
fendant liable, because he was entitled to it whether McGuire 
had collected the money or not. Nor are we aware of any 
principle which can make him responsible by the mere effect 
of his recognizing the acts of his clerk as all right. The clerk 
had done several acts not authorized by his previous orders, 
which the defendant thought proper, under the circumstances, 
to approve. He certainly did approve, among other things, 
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of his, clerk carrying down, and selling the bacon for the 
plaintiff, and as the agent of the plaintiff, but it does not 
necessarily follow, that he thereby intended to assume the 
responsibility of his clerk’s faithfulness in collecting and pay- 
ing over the price to the plaintiff. In that transaction, we 
are satisfied from the circumstances, that the plaintiff looked 
to McGuire alone for his money, and did not think of 
holding the defendant responsible for it, until he afterwards 
found that McGuire had been faithless, and had “kept back 
part of the price.” 


Per Curt. The judgment must be reversed and a 
venire de novo awarded. 





STEPHEN L. HOWELL v. R. F. JOHNSTON. 


Where an administrator assented to the possession of a distributee’s supposed 
share of the estate, upon condition that he should thereafter give a retund- 
ing bond, which condition is not complied with, the administrator may re- 
cover the property from such distributee. 

The possession of the distributee, under such circumstances, is not adverse, 
and the statute of limitations, for the period of such possession, will not run 
against the administrator. 


Tuis was an action of rrover, tried before Dick, Judge, at 
the Spring Term, 1857, of Davie Superior Court. 

Pleas, general issue, and statute of limitations. 

The action was brought for the value of two slaves, Kerr 
and Amy: It was admitted that the slaves, in controversy, 
were part of the estate of Wm. F. Kelly, who died in 1848, and 
that as such, they come to the hands of the plaintiff, who was 
appointed his administrator at February court, 1849. These 
slaves were hired for the years 1849, 1850, and 1851. . It ap- 
peared that at the commencement of this suit, 24th of De- 
cember, 1854, the slaves were in possession of the defendant, 
and on the day before that, the plaintiff made a demand of 
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the property, which the- defendant refused to deliver, claim- 
ing them as his own. 

It further appeared, that at November Term, 1850, of Da- 
vie County Court, a petition was filed by all the next of kin 
and distributees of William F. Kelly, for a division of a large 
number of slaves belonging to his estate, setting forth that 
they were tenants in common of the said slaves, and praying 
the court to appoint commissioners to make a division of them 
amongst the said petitioners. Commissioners were appoint- 
ed, and in the month of December, 1850, they proceeded to 
make a division and allotment of the slaves according to the 
order of the court, of which they made a report to February, 
Term, 1851, and the distributees, with the exception of John 
Kelly, took charge of the slaves allotted, and hired them out 
for the year 1851, but as to those allotted to the said John, 
they continued in charge of the plaintiff, and were hired out 
by him for that year. Some of the next of kin being dissat- 
isfied with the division, it was set aside by consent, and the 
hires for the year 1851, were accounted for to plaintiff. At 
November Term, 1851, of the said court, a new order was 
made for the division of these slaves, and the same commis- 
sioners were appointed. They again met on this business on 
26th of December, 1851, and made another division, which 
was reported to the ensuing term of the court, (February, 
1852,) and confirmed. Whether the plaintiff was present at 
these meeting of the commissioners was left uncertain by the 
testimony. All the slaves thus allotted at the latter meeting 
of the commissioners, with exception of those designated for 
John, went into the possession of the several distributees, who 
gave refunding bonds according to law. Kerr, and Amy, the 
slaves in question, were again allotted to John Kelly, but he 
gave no refunding bond, nor did any one do so for him. It 
appeared, in evidence, that shortly after the 1st of January, 
1852, the said John was living with the defendant, who kept 
a tavern in the town of Mocksville, and had these slaves there 
in his possession; which possession was continued at that 
place, either by the said John, or the defendant, until they 
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were demanded by the plaintiff as above stated. It also ap- 
peared, in evidence, that at the time the commissioners, were 
engaged in making the allotment, as the distributees were 
about to take charge of their several lots, the. plaintiff made 
known to them his intention to retain his right to each lot of 
the slaves until refunding bonds were given, and that on the 
evening of the last division, he furnished John Kelly witha 
bond for him to have executed with sureties. 

It was further proved, that about April of 1852, when’a 
trustee, or ofticer was about to sell, for debt, certain other 
slaves, which had been allotted to John Kelly, the plaintiff 
asserted his right to the slaves, and refused to let them. be 
sold until the creditors gave satisfactory assurance that refund- 
ing bonds would be executed, and that about three months 
afterwards, an angry altercation took place between plaintiff 
and defendant, because the former was insisting upon a re- 
funding bond being executed as to Kerr, and Amy. 

It further appeared, that the administration of the estate of 
Wm. F. Kelly, was not closed, but that there remained out- 
standing debts against it of more than $4000, and that*the 
other unadininistered property in the hands of the adminis- 
trator, amounted only to about $400. 

It was insisted by the defendant’s counsel, and the Court 
was called on to instruct the jury, 

1st., That if the consent of the plaintiff, to the possession and 
division, was unconditional, he could not recover. 

2ndly., That if the plaintiff consented to the possession and 
division, upon condition that each of the distributees should, 
atter the division, give a refunding bond for the share allotted 
to him, still such a surrender of his right would enure to the 
benefit of all the distributees, as well those who did not give 
refunding bonds, as those who did, and that such conditional 
assent would defeat the right of the plaintiff to recover. 

3rdly., That a possession and division made under such con- 
ditional assent would be a good possession as to all the dis- 
tributees, and that such division must be good as to all or none. 
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The Court charged the first point, as requested by the de- 
fendant. 

As to the other two, he declined giving them, but told the 
jury that the division might be effectual as to part of the dis- 
tributees, and not so as to others; and that if they should find 
that the plaintiff only parted with his possession on condition 
that each of the distributees should give a refunding bond for 
the share allotted to him, or her, those who complied would 
acquire a right of property and possession, but that as to John 
Kelly, who failed to comply with the condition, he would ac- 
quire no such right. The defendant excepted. Verdict for 
plaintiff. Judgment and appeal. 


Mitchell, for the plaintiff. 
Boyden, for the defendant. 


Nasu, C. J. Several interesting questions are presented by 
this case. 

First: Can an executor give a qualified assent to a legacy ? 

Secondly: Where there are several legatees, who are inter- 
ested in a joint fund, can the executor give a conditional assent 
to the legacy to one, and refuse it to another ? 

A bequest, properly made ina will, vests in the legatee upon 
the death. of the testator, but he cannot take possession until 
the executor gives his assent. It is necessary that the legal 
estate should remain in the executor, as the personal property 
of the deceased constitutes, in general, the primary fund for 
the payment of the debts of the testator. By our law, the 
executor has two years to settle up the estate. Upon the first 
point, Mr. Williams, in his 2d vol. of the Law of Ex’rs., 848, 
is very explicit. After expounding the law concerning the 
executor’s assent to a legacy, he says: ‘The assent of the 
executor may be upon a condition precedent, as if he should 
tell the legatee that he will pay the legacy, provided the as- 
sets are suflicient to answer all demands; or in case of a 
devise of a term of years, provided the legatee will pay the 
rent in arrear at the testator’s death. And in either case, if 

17 
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the condition be not performed, there is no assent.” For this, 
he cites Wentworth’s Office of Executor, 429—the 14th edition 
—a work of the highest authority. 

But, to this principle, there is a reservation that the condition 
must be such as the executor has authority to impose; as, if 
he declare his assent, provided the legatee should go to some 
particular place, to perform some business for the executor’s 
personal benefit, the assent would be considered absolute. So, 
if the assent be on a condition subsequent; as, provided the 
legatee will pay the executor a certain sum annually, such 
condition is void, and a failure in performing it shall not divest 
the legatee of his legacy. So, where a man devises a term to 
J.S., and the executor assent that J. S. and J. W. shall have 
the term; here J. 8. shall have the term absolutely and solely. 
4 Coke’s Rep. 28. Lord Coxe, in the same place, says “ or 
that J. S. shall have it on condition,” it is an absolute assent. 
Ile evidently means such a condition as is annexed to the 
assent to the devise to J.S.—namely, any condition which the 
executor has no authority tomake. In this light, Mr. Williams 
considers the expression of Lord Coxe, for he cites him as 
authority for the exception which he states as to conditional 
assents by the executor. : 

Let us, now, bring our case to the test of the enactment of 
our law upon the subject. By the 18th sec. of the 46th chap. 
Rev. Statutes, it is made the duty of the executor to pay over 
to the legatees, or distributees of a deceased person, after the 
expiration of two years from the granting of the letters testa- 
mentary, all the personal estate to which they are entitled, 
“such person, or persons, or some other for them, giving bond 
with two or more able sureties, that if any debt, &c., they 
shall respectively refund, and each pay his, or her, rateable 
part, &c.” By this act it is made the duty of the executor, 
before assenting to a legacy, or to legacies, to take from each 
legatee a refunding bond; and this is as well for the security 
of the executor, himself, as for that of the creditors of the 
deceased. The administrator here, after the commissioners 
had divided the negroes, as stated in the case, had a right to 
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retain them in his possession until the several legatees, to 
whom they were respectively allotted, should give refunding 
bonds as required by law. It is stated in the case, that all the 
distributees complied with the condition, and received their 
shares of the negroes, except John Kelly, who never gave a 
refunding bond ; and until he does so, the slaves allotted to him, 
still remain in the legal possession of the administrator, for he 
has not assented to the distributive share, the condition not 
being complied with. 

As to the second question: A general assent, by an executor 
to one of two legatees of a specific property, is an.assent to 
both, as if a lessor for years bequeath the rent to A, and the 
land to B, an assent to one is an assent to both. See 2 Wm’s. 
on Ex’rs., 488; Roper on Legacies, 738. Ilere the distributees 
were tenants in common of the slaves, and while so, an assent 
by the administrator, to one of the tenants, would have 
inured to the benefit of all. But after the division by the 
commissioners, the tenancy in common was severed, and each 
distributee acquired a right to the slaves allotted to him, still 
leaving to the administrator his right to object to any of the 
distributees taking possession of those allotted to him, until 
he had complied with the requirements of the law. It was, 
therefore, not in the power of the Court to give the jury the 
2nd and 38rd instructions as requested by the defendant’s 
counsel. 

The statute of limitations cannot avail the defendant; for 
until John Kelly complied with the condition upon which the 
negroes went into his possession, he was the bailee of the 
plaintiff, and as he lived with the defendant Johnston, the 
possession of Kelly was his possession. 


Per Curia There is no error; and the judgement is 
’ > jreg 


atiirmed. 
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FRANCIS MATHIS v. ANDREW BRYSON. 


Where a judgment rendered before a justice of the peace is appealed from, 
and the parties, by consent, withdraw the appeal, the judgment is restored. 

The payment of a lesser sum than the amount claimed, where the amount in 
question is unascertained, will support the plea of accord and satisfaction, 
if received in discharge of such claim. 


Tus was an action of peBr on a former judgment, tried be- 
fore Exuis, Judge, at the Fall Term, 1856, of Jackson Supe- 
rior Court, and brought to this Court by direct appeal from 
the judgment of a magistrate. 

The plaintiff offered, in evidence, the former judgment 
sued on, from which the defendant had appealed, and upon 
which was an endorsement of such appeal, and subsequently 
a withdrawal of the appeal by the appellant. One Wilson, 
the justice, who tried the case, testified that after the appeal 
was taken, and as he was carrying the papers to court, the 
parties came to him, when the appellant (the defendant) told 
him not to return the appeal to court, but to hand it back 
to the officer, which he did. He understood from them that 
they intended to settle the matter without its going into court. | 

One LZenderson, for the defendant, swore the parties agreed 
to withdraw the appeal and refer the case to arbitrators ; that 
the parties met to have the matter submitted to referees, but 
that the persons selected did not meet. That the defendant 
borrowed a dollar from him, which he handed to the plaintiff, 
who, on receiving it, seemed satisfied. He understood from the 
parties that they had settled the matter, and all seemed satis- 
fied. 

A credit of one dollar was endorsed on the judgment, and 
was admitted on the trial below. 

Upon these facts, the plaintiff insisted on his right to recov- 
er the amount of the judgment, deducting the sum of one 
dollar. 

The defendant contended that the judgment had been va- 
cated by the acts of the parties, and that there was an accord 
and satisfaction proved in the case. 
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The court charged the jury that the withdrawal of the ap- 
peal, restored the judgment. He charged also, that there 
was evidence of a payment of one dollar on the judgment, 
but that there was no evidence of an accord and satisfaction of 
the judgment, and that the plaintiff was entitled to recover 
for the balance, after deducting one dollar. 

Verdict for the plaintiff, and judgment accordingly. De- 
fendant appealed. 


J. W. Woodfin, for the plaintiff. 
Bazeter, for the defendant. . 


Nasu, C. J. There is error. The action is brought on 
a former judgment. The magistrate, who gave the judgment, 
proved that, after it was rendered, the defendant appealed to 
the Superior Court, and while he was on his way to return 
the papers to court he was met by the parties, when the ap- 
peliant told him not to return them to court. Ie understood 
trom the parties, that they intended to settle the matter with- 
out going to court. Another witness testified that the parties 
agreed to withdraw the appeal and submit the matter to refer- 
ees; that the referees did not meet, and the defendant bor- 
rowed a dollar from him ; that plaintiff took it and seemed 
satisfied. * 

The jury were properly instructed that the withdrawal of 
the appeal, before the cause was returned by the magistrate 
to the Superior Court, restored the judgment to its original 
force. Parties can, before an appeal from a magistrate 
reaches the appellate court, stop the appeal, and in doing so 
the judgment stands, as if no appeal had been taken. 

But we do not agree witli his Honor, that there was not 
proper evidence of an accord and satisfaction. We think 
there was, and that the jury ought to have been so instructed. 
The parties were engaged in a law-suit, which might prove 
a troublesome, and expensive one, and while pondering on it, 
the defendant borrowed from the witness a dollar, which he 
handed to the plaintiff, who took it, and they both seemed 
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satistied, and said they, had settled it. What was the inten- 
tion of the parties in this transfer of the dollar, was a matter 
of enquiry for the jury. The payment of a less sum than that 
claimed, will’ support the plea of accord and satisfaction 
where the amount is unascertained and in dispute, if it is 
received in discharge of the amount claimed. ?¢nnell’s case, 
5 Co. Rep. 117 ; Smith v. Brown, 3 Iawks’ Rep. 580 ; Stark. 
on Ev. 2 v. pt. lin Note; State Bank v. Littlejohn, 1 Dev. 
and Bat. 565. 


Per Crrtam, Judgment reversed, and a venire & 
nove awarded. 





ZEPHANIAH McCURRY v. JAMES McKESSON, administrator. 


There was an agreement to pay a debt in good cash notes, which was barred 
by the statute of limitations; afterwards, within three years of the bringing 
of the suit, the plaintiff asked the defendant for the money, to which the 
defendant said he had paid part of it, and asked how much was the balance, 
which the plaintiff stated to be a certain sum; the defendant then asked if 
he could still pay in good cash notes; to which the plaintiff replied he could 
do so; upon which the defendant said he would settle and make all right: 
it was held that this took the original promise out of the operation of the 


statute, 
Where a promise is barred by the statute of limitations, and a new promise is 


made between the same parties, to do the same thing, the old promise is 
revived, and the replication to the statute, will be a general, and not a 


special one. 


Tuts was an action of Asscmpstr, tried before Ex.is, J., at the 
Fall Term, 1856, of Yancy Superior Court. 

The defendant relied on the statute of limitations. 

The claim of the plaintiff was for the recovery of money 
which the defendant’s intestate owed for a note of $75, which 
he had bought of the plaintiff. There was evidence tending 
to show the indebtedness of the defendant’s ‘intestate, and his 
agreement to pay for the paper in good cash notes. This 
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agreement, however, as proved, was more than three years 
before the bringing of the suit. 


A new promise, or acknowledgment of a subsisting debt, 
was relied on to repel the bar of the statute. Upon this point, 
one McCurry swore that, in the year 1852, within less than 
three years of the bringing of the suit, he heard the plaintiff 
demand payment of the defendant’s intestate of a debt which 
he owed him for the purchase of a note. Intestate replied, 
“vou know I have paid fourteen or fifteen dollars on it ;” to 
which the plaintiff'assented. Ile then asked the plaintiff how 
much he claimed ; to which the plaintiff replied, “ sixty odd 
dollars.” The intestate then asked the plaintiff if he would 
take good cash notes according to the original contract. The 
plaintiff replied that he would if the notes were good. To 
which the defendant's intestate made answer, that they should 
be good, or he would make them good. He further said “ he 
could not settle then, as his papers were at his residence, (some 
miles distance); but that he would get them, and make the 
settlement, and make it all right.” 


The only question was whether the testimony of McCurry 
took the case out of the operation of the statute of limitations; 
which question was, by the consent of the parties, reserved 
by the Court, with leave to set aside the verdict and order a 
nonsuit if the Court should be of opinion against the plaintiff. 

Afterwards the Court declared his opinion to be that, a fair 
interpretation of the conversation of the plaintiff’s intestate, 
was, that after a reference to his papers, he would settle and 
pay the balance due in good cash notes, which was not a 
promise to pay in money, and, consequently, there was no new 
promise which would prevent the operation of the statute. 


Whereupon, the verdict was set aside, and a nonsuit entered 
according to the agreement, from which judgment the plaintiff 
appealed. 


Edney, for the plaintiff. 
Gaither, and V. W Woodfin, for the defendant. 











512 IN THE SUPREME COURT. 





McCurry v. McKesson. 





Barrie, J. The case of Falls v. Sherrill, 2 Dev. and Bat. 
Rep. 371, which has recently been referred to, with approbation 
in the case of Thompson v. Gilreath, 3 Jones’ Rep. 493, is a 
direct authority to show, that where the old promise is barred 
by the statute of limitations, and the new one is relied on to 
repel the effect of the statute, the declaration must be upon 
the first assumpsit, and the second promise revives the first, 
or is evidence of similar continued promises from the time the 
contract was made. This is where the assumpsit is between 
the same parties, and to do the same thing; and in such a 
case the replication to the plea of the statute, will be a general 
and not a special one; for it is. manifestly necessary only to 
traverse the plea, and conclude to the country. 1 Chitty’s 
Pl. 583. 

In the case now before us, the original, and the new, pro- 
mises were between the same parties, and it was to do pre- 
cisely the same thing; for the defendant’s intestate referred 
to the original contract, and said, in substance, he would pay 
the debt in good cash notes according to it, and to this plaintiff 
assented. In this respect, then, the case is materially different 
from that of Taylor v. Stedman, 13 Ire. Rep. 97, where the 
original promise was to pay in money, and the new promise 
proved, was to pay in good notes, or judgments. 

In that case, the replication alleging a promise to pay in money, 
it was properly held that the testimony did not support it, and 
the plaintiff failed in his action, because his proof varied fatally 
from his allegation. In the present case, the declaration is 
upon the original promise to pay in good cash notes, and that 
is sustained, under the general replication, by ions of a new 
promise to pay in the same way. 

The plaintiff then is entitled to recover, if the promise upon 
which he relies to take his case out of the operation of the 
statute, identifies the debt with sufficient certainty, according 
to the rule established by several recent decisions of this court. 
Moore v. Hyman, 13 Ire. Rep. 272; Loftin v. Aldridge, 3 
Jones’ Rep. 328. That rule is that, to repel the statute of 
limitations, there must be a promise to pay the debt sued on, 
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either expressed or implied, and the terms used must be 
certain in themselves, or mast have sufficient certainty to give 
a distinct cause of action by aid of the maxim, éd certwm est 
quod certum potest reddi. This, we think, he has done. 

The testimony, relied upon to prove the new promise refers 
to the original contract too plainly to be misunderstood, and 
the amount of sixty dollars is ascertained beyond a question. 
The word, “odd,” may be rejected as surplusage, upon the 
maxim, utile per inutile non vitiatur. See Collett v. Frazier, 
3 Jones’ Eq. Rep. 80. 


Per Curiam, - Judgment reversed. 








SAMUEL SMITH v. THOMAS 8S. DEAVER et al. 


One who prosecutes another for a perjury, in swearing to a matter that could 
not amount to a perjury, (being an immaterial fact) cannot be protected 
by proving the truth of his charge. 


Action on the casE for a malicious prosecution, tried be- 
fore Catpwe tL, Judge, at the Spring Term, 1857, of Madison 
Superior Court. 

The defendant II. B. Deaver had been prosecuted for for- 
gery, in altering the date of a certain note, executed by one 
Bradley to one Carter, on which a warrant had issued in the 
name of Carter to the use of said Deaver. The note in ques- 
tion, with the warrant thereon, (which had never been served) 
came to the hands of the plaintiff by a trade between him 
and II. B. Deaver. On the trial of the said Deaver, for the 
forgery, the warrant above mentioned was produced, and it 
appearing that the face of the warrant had been altered, so as 
to make it read “to the use of Samuel Smith,” instead of “ to 
the use of Il. B. Deaver,” the plaintiff, who was a witness, 
was asked, whether he did not make this alteration; which 
he denied. For this denial, the defendants took out a State’s 
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warrant, for perjury, against the plaintiff, which, having been 
returned before a justice of the peace, was dismissed at the 
defendants’ cost. This action, for a malicious prosecution, 
was then brought against the.defendants for suing and prose- 
cuting this warrant. 

Upon the trial of the cause below, the defendants offered 
to show that the plaintiff did make the alteration in the face 
of. the civil warrant above stated. To which evidence. the 
plaintiff objected, upon the ground that, even if true, it did 
not amount to probable cause to proceed against him for per- 
jury, for that the statement which he made, in relation to the 
alteration of the warrant, was not pertinent to the issue then 
on trial, which was as to the alteration of the note, and that if 
he had stated untruly, in that respect, he could not be guilty, 
and therefore it furnished no probable cause for the defend- 
ants’ proceeding against him. He called upon his Ilonor so 
to instruct the jury. 

The court admitted the evidence, holding that it amounted 
to probable cause for taking out the warrant against the plain- 
tiff, and refused to charge as requested. Plaintiff excepted. 

There was a verdict and judgment for the defendants, and 
an appeal by the plaintiff. 


Filney, for the plaintiff. 
Gaither, for the defendants. 


Barrie, J. The question, for the alleged answer to which, 
the defendants instifuted a prosecution for perjury against the 
plaintiff, was manifestly immaterial, and the enquiry is wheth- 
er proof, in the present action, that it was false, is sufficient 
to show a probable cause for the prosecution. What is pro- 
bable cause is a question of law, to be decided by the court 
upon the facts, as they may be found by the jury. * Beale v. 
Lobinson, 7 Ire. Rep. 280; Vickers v. Logan, Busb. Rep. 393. 
As a guide to the court, it is defined to be “ the existence of 
circumstances and facts sufficiently strong to excite, in a rea- 
sonable mind, suspicion that the person charged with having 

° 
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been guilty, was guilty. It is a case of apparent guilt as con- 
tradistinguished from real guilt. It is not essential, that there 
should be positive evidence at the time the action is com- 
menced, but the guilt should be so apparent at the time, as 
would be sufficient ground to induce a rational and prudent 
man, who duly regards the rights of others, as well as his 
own, to institute a prosecution; not that he knows the facts 
necessary to ensure a conviction, but that there are known to 
him sufficient grounds to suspect that the person he charges 
was guilty of the offence.” See the case of Jfunus v. Du- 
pont, 2 Brown’s Rep. Ap. 65, cited in Cabiness v. Martin, 
3 Dev, Rep. 454. 


‘This reasonable ground of suspicion may involve a question 
of law as well as of fact; for certainly, no rational and pru- 
dent man, having a due regard to the rights of others, as well 
as his own, would rashly commence a prosecution for an act 
which the law did not hold to be criminal. If he believed 
that the person suspected had committed an offence, and did 
not know that it was an indictable offence, he ought to make 
enguiries of those who did know whether it was so or not. 
Should he neglect this prudent precaution, he will not be 
protected by proving the truth of his charge. Thus in the 
case above referred to of Cabiness v. Martin, a witness on 
a trial, swore “that a magistrate, upon the return of a State’s 
warrant before him, had told the defendant therein, that un- 
less he gave his note, &e., he would send him to jail.” The 
The magistrate had, in truth, said to the defendant that, “ un- 
less he gave his note, &e., he would bind him to appear at 
court.” For this variance, the witness was prosecuted for 
perjury, and upon being acquitted, brought an action against 
the prosecutors for a malicious prosecution. 


The court held that, under the circumstances in which the 
words were spoken, it was immaterial whether the magistrate 
used the one set of words or the other, and that “the differ- 
ence between the words spoken by the magistrate, and the 
words which the plaintiff swore he made use of, was not sufti- 


¢/ 








516 IN THE SUPREME COURT. 





Wright v. Stowe. 





cient to excite, in the minds of the defendants, a reasonable 
suspicion that he had committed perjury.” 

In the case now before us, the question which was put to 
the plaintiff, whether he had made an alteration in the war- 
rant, was plainly immaterial to the enquiry whetlier the de- 
fendant, in that trial, had committed forgery by altering 
the date of a note; and we think no rational and prudent 
man, who.duly regarded the rights of others, as well as his 
own, would, without enquiry whether a false answer to such 
a question was perjury, have instituted a prosecution for that 
offence. In charging that the defendants had made out a case 
of probable cause, we are of opinion that his Honorerred. In 
consequence of which, the judgment must be reversed, anda 
venire de novo awarded. 


Per Crriam, Judgment reversed. 





JAMES M. WRIGHT v. J. & E. B. STOWE. 


If water be ponded back on the land of another by the erection of a mill-dam, 
he is entitled, in the remedy by petition, to nominal damages, whether there 
be actual damage or not. 

A witness is not competent to testify to what a deceased witness swore on a 
former trial, unless he says he is able to state the substance of all that was 
deposed to by the deceased witness. 

An exception to the competency of the witness, need not set out the testimony 
which the witness was called to give. (Aimel v. Kimel, 4 Jones’ Rep, 121, 
reviewed.) 


Tis was a retrrion for damages for ponding back water 
upon plaintiff’s land, tried before Bamey, J., at the Special 
Term, July, 1857, of Lincoln Superior Court. 

Upon the trial of this cause, there was much testimony on 
both sides, which need not be stated. His Honor instructed 
the jury, among other things, that “ ifthe water was thrown up 
the branches, which ran through the low ground, or against the 
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banks of the river, and was taken up by absorption, and did 
no injury, whatever, to the plaintiff’s land, he would not be 
entitled to nominal damages.” To which the plaintiffexcepted. 

A witness was called to prove what one Larkin Stowe, a 
deceased witness, had testified on a former trial of this cause. 
Upon a preliminary examination, the witness said he was able 
to state the substance of all that Mr. Stowe deposed to on that 
occasion, on the subject of damage, but was not able to give 
the substance of his whole évidence in the cause. The witness: 
was objected to by the plaintiff, but admitted by the Court. 
Plaintiff again excepted. 

Verdict and judgment for the defendants; and the plaintiff 
appealed. 


Boyden, and Hoke, for the plaintiff. 
Lander, Guion, and Thompson. for the defendants. 


Barrir, J. The last proposition in his Honor’s charge upon 
the subject of damages, cannot be supported upon a proper 
construction of the 15th sec. of 74th ch. of the Rev. Statutes. 
(See Rev. Code, ch. 71, sec. 14.) If the water be, in fact, 
ponded back upon the plaintiff’s land, he will be entitled to 
recover, at least, nominal damages ; the statute being intended 
to change the form and details only of the. remedy, and not 
the principle of the action. See Gillet v. Jones, 1 Dev. and 
Bat. Rep. 339. For this error, however, his Honor is not 
responsible, as his charge is fully sustained by what was said, 
inadvertently, by this court, in the case of Avmel v. Kimel, 4 
Jones’ Rep. 121. The dictum, which caused the error, was 
not necessary to the decision of the case, the judgment in which 
we still think was right. We cannot but regret the error, 
though it occurred arguendo only, and are glad to avail our- 
selves of this early opportunity of correcting it. We thought, 
at the time, that the construction which we placed upon the 
section in question, was necessary to discourage the filing, of 
petitions in cases of trivial damages, caused by the erection of 
mill-dams, which it was, manifestly, the design of the act to 
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do, but we find that object sufficiently accomplished by the 
subsequent proviso, which declares that, when the jury shall 
assess/damages for the petitioner under a certain sum, to wit, 
five dollars, he shall recover no more costs than damages. See 
Rev. Stat., ch. 74, sec. 15; Rev. Code, ch. 71, sec. 14. 

As avenire de novo must be awarded, on account of the error 
to which we have referred, we might abstain from expressing 
an opinion on the question of evidence which was raised on 
the trial, but the decision of his Honor is in such direct oppo- 
sition to the opinions expressed in this Court upon the subject, 
that we feel it our duty to call the attention of those who may 
be concerned in the next trial, to it. In’ the case of Zngram 
v. Watkins, 1 Dev. and Bat. Rep. 442, the Court held that, to 
impeach the credibility of a witness, by proving that he swore 
differently as to a particular fact on a former trial, it was not 
necessary that the impeaching witness should be able to state 
all that the impeached witness haddeposed. But in delivering 
the opinion of the Court, Gaston, Judge, distinguished it from 
the case of a witness who was called to prove what a deceased 
witness had proved ona former trial. As to the latter, he said, 
* here it is required that the secondary evidence shall be full, 
because it is offered as a substitute. The testimony of the 
deceased witness should be placed before the new, as the law 
required it to be placed before the former, triers. Both are 
entitled, not only to the truth, but the whole truth. The copy 
must be ascertained to be faithful before it is admitted as a 
representative of the original.. Besides, to receive an avow- 
edly imperfect account of what had been formerly testified, in 
lieu of the former testimony itself, would be to encourage the 
party to offer partial, instead of full, secondary evidence. He 
would be interested to seek out such witnesses as remembered 
only those portions of the former testimony that made 
in his favor.” It seems, then, that a witness is not competent 
to testify to what a deceased witness swore, on a former trial, 
unless he says he can state the substance of all that the dee’d. 
witness testified ; and such appears to have been recognized 
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as the proper rule in the cases of Ballinger v. Barnes, 3 Dev. 
Rep. 460, and Jones v. Ward, 3 Jones’ Rep. 24. 

The objection made here by the defendants’ counsel, that 
the testimony which the witness was called to give, is not set 
out in the bill of exceptions, so that the Court may say whether 
it was material, or not, does not apply ; because the admissi- 
bility of the evidence was resisted upon the ground of the 
incompetency of the witness, and not the émmateriality of his 
testemony. ‘In the case of the State v. Jim, 3 Jones’ Rep. 
348, the distinction between the two objections, is clearly 
pointed out ; it being there said, “It is only where evidence 
is ruled out on account of the matter that it is necessary to 
set out, in the statement of the case, what the party expected, 
or offered, to prove, so as to enable the court to judge of its 
materiality.” "9 


Per Curtam, Judgment reversed ; and a venire de novo. 








ANDERSON DULA v. J. AND C. J. COWLES. 


It is error in a Judge to leave a question to the decision of the jury without 
some evidence bearing on such question. 

Where a sum has been erroneously found by the jury against the defendant, 
it will not cure the error for the plaintiff to ofer to remit the amount thus 
erroneously allowed, without actually doing so. 


Tis was an action of assumpsir brought up by direct ap- 
peal from the judgment of a justice of the peace, to the Supe- 
rior Court of Wilkes, where it was tried before Dick, Judge, 
at the last Spring Term. 

The suit was brought for two parcels of pork and some arti- 
cles delivered by the plaintiff to the defendants. 

It was admitted by the parties that the plaintiff contracted 
to deliver to the defendants fifteen hundred pounds of pork on 
the first of January, 18—}; that the price to be allowed for it 
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was six dollars per hundred; that part of it was to be applied 
to the discharge of two notes—a justice’s judgment, and a 
book aécount, which the defendants had against the plaintiff, 
and that the remainder of the price was to be paid, one-half 
in goods, and the other half in cash. It was farther admit- 
ted, that no pork was delivered on the 1st of January, but 
that on the 9th of that month, the plaintiff delivered 270 lbs., 
and a credit was entered by the defendants cn one of the notes 
for the price of that quantity; that on the 24th of the 
same month, the plaintiff delivered 760 lbs., when both of 
the notes were delivered to the plaintiff, and an order given 
him by the defendants directed to the’ officer who had the 
judgment above mentioned, instructing him to deliver it to 
the plaintiff; that the balance of the price of the pork deliv- 
ered, Was-entered to the credit of the plaintiff on the store- 
books of the defendants. The plaintiff then called on the 
clerk of the defendants, a M/r. Dlartin, to examine and see 
how the account stood on the books, when it was ascertained, 
by him, that there was a balance in favor of the plaintiff of 
$18,49. | 

The plaintiff then demanded this balance, which the defend- 
ants refused to pay, alleging that the whole quantity of pork 
had not been delivered according to the contract; saying 
also, that when it was all delivered, one-half of it was to be 
paid for.in goods. The plaintiff then said he would deliver 
the remainder of the pork on the next day, and he would 
then see whether the defendants would not pay him. 

The plaintiff failed to deliver any more pork, but sued out 
a warrant for the $18,49. 

It appeared, in evidence, that seven dollars of the balance, 
coming to the plaintiff, was for some corn—some beef, and a 
raw hide, delivered by the plaintiff to the defendants. 

The court charged the jury, that by the terms of the con- 
tract, as admitted by the parties, the plaintiff was not entitled 
to recover any part of the price of the pork until the whole 
quantity of 1500 pounds was delivered, unless the plaintiff 
had been released by the defendants from the performance of 
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the remainder of the contract; that when parties entered into 
a parol contract, they could alter, or modify the terms of it, if 
they thought proper to do so; and that it was for the jury to 
decide, from the evidence before them, whether the defend- 
ants had released the plaintiff from his obligation to deliver 
the balance of the pork or not; that if, fromthe facts of the 
defendants’ delivering up the notes, giving an order for the 
judgment, and entering a credit on the books, they should 
- believe he had so released the plaintiff, the latter would be 
entitled to recover for the remainder of the price of the pork 
atter discharging the debts specified ; that as to the other ar- 
ticles, he had an undoubted right to recover the price, to wit, 
seven dollars. Defendants excepted. 

Verdict for the plaintiff for 818,49. 

At the suggestion of the court, the plaintiff’s counsel offer- 
ed to remit all of the recovery except seven dollars due for 
the undisputed articles. 

Judgment and appeal by the defendants. 


Boyden, for the plaintiff. 
Mitchell, for the defendants. 


Pearson, J. When this case was before us in August Term, 
1855, 2 Jones’ Rep. 454, we decided that the plaintiff could 
not recover, because, after performing a part, he had refused 
to perform the residue of the agreement. There was no evi- 
dence to vary the case in this particular, and it was error to 
leave it to the jury to decide whether or not the defendants 
had released the plaintiff from his obligation to deliver the 
balance of the pork. Delivering up the notes, giving an or- 
der for the judgment, and entering the balance in the books 
as a credit to plaintiif, was in exact pursuance of the original 
contract, and could be no evidence of its release, or the sub- 
stitution of a new one. 

“The offer” of the plaintiff’s counsel to remit the recovery 
to seven dollars, the amount due for the corn, beef, and raw 
hide, although made at the suggestion of the court, cannot 

1s 
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cure the error. The plaintiff ought to have remitted the 
amount absolutely, so as not to take a chance in this court for 
the whole. 


Per Curiam, Judgment reversed, and @ venire de novo. 








JOHN P. HOUSTON, et al. administrators, vy. JAMES MOORE, et ai. 


Where A sold a slave to B, and took a bond for the purchase-money, giving 
. ° . . . . 
at the same time, a bill of sale for the slave, the surrender of the bond to 
the obligee afterwards, without its bemg discharged, is not evidence in a 


suit brought by B for the detention of the slave. 


Tuts was an action of REPLEVIN, for slaves, tried before Barry, 
Judge, ut the Fall Term, 1857, of Union Superior Court. 

The plaintiffs derived title from one Jane Moore, by a Dill 
of sale, executed by her to the plaintiffs’ intestate, in which 
was expressed a consideration of 8500. The slaves in question 
were taken possession of by plaintiffs’ intestate, and while in 
possession of an agent of his in South Carolina, were taken 
possession of by the defendants. 

The defendants proposed to prove by Jane Moore, and by 
her sister, Mis. Carns, that at the time of the execution of the 
bill of sale in question, a controversy had arisen between the 
witness, Jane, and the administrator of Milton Moore, with 
regard to the title of these slaves; the latter claiming them 
as a part of the assets of his intestate’s estate; that a note was 
executed by the plaintifis’ intestate to the witness, Jane Moore, 
which it was agreed, should not be paid, and which was atfter- 
wards surrendered up to the plaintiffs’ intestate, and destroyed ; 
and that Armfield, the intestate, was to defend the lawsuit, 
and account to her for the slaves, on certain specified conditions, 
if the suit went in herfavor. This testimony was rejected by 
the court, and the defendants excepted. 

Verdict for the plaintiffs. Judgment; and appealed by the 
defendants. 
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Wilson and V. Barringer, for the plaintiffs. 
Lander and Avery, for the defendants. 


Nasu, C. J. The testimony, rejected in this case, was pro- 
perly rejected. It was perfectly imfnaterial, and could have 
no proper influence on the minds of the jury in coming to a 
correct conclusion. 

The plaintiffs derived title to the negroes in question under 
a bill of sale, from Jane Moore, the consideration mentioned 
being 8500, which was secured by the note, or bend, of Need- 
ham Armfield, the purchaser, the plaintiffs’ intestate. The 
defendants offered to prove, by Jane Moore, and her sister, 
Elizabeth Carns, that, at the time of the execution of the Dill 
of sale, a controversy had arisen between Jane Moore and the 
administrator of Milton Moore, as to the title to the slaves, and 
it was agreed, between Jane Moore, and the intestate, Arm- 
tield, that the bond given to secure the purchase-money, should 
not be paid, and it was, accordingly, delivered up and destroyed. 
Upon objection by the plaintitts, the testimony was ruled out. 
No reason is given for the ruling of the court, but the decision 
was correct. Though the bend was given up and destroyed, 
the bill of sale was not. That remained still in force, and 
under it the legal title was in Armfield, the intestate. It is 
well established that it is the duty of the court to exclude from 
the jury all immaterial evidence, for it has a direct tendency 
to confuse and mislead them. Now, whether the bond given 
for the purchase-money was destroyed or not, could not effect 
the legal claim of Armfield, who still held under the bill of 
sale. 

There was no error in rejecting the evidence. 

There are other objections to the testimony of Mrs. Moore, 
which do not apply to her sister, and which are not considered 
by the court. 


Per Curtay, Judgment affirmed. 
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A. J. WARDEN v. REASON PLUMMER et al. 


Where A won a justice’s judgment from B at a game of cards, unfairly played, 
and took from the defendants in the judgment, a bond payable to himselt 
for the amount, upon which he brought suit, and to which the statute 
against gaming was pleaded, it was J/e/d that he could not recover. 


Tus was an action of pesr on a bond, tried before Extts, 
Judge, at the Special Term, June, 1857, of Ashe Superior 
Court. 

Plea, statute against gaming. 

One Draughn held a judgment, in his favor, rendered 
against the defendants by a justice of the peace. The plain- 
tiff and Draughn played at cards, and the plaintiff won the 
said judgment, which was delivered to him. The plaintiff 
took the judgment to the defendants, and representing him- 
self as the owner, obtained from them the bond in contro- 
versy, in lieu of it, they being ignorant that the plaintiff had 
obtained the same by gaming. 

The defendants afterwards paid Draughn the money on the 
debt. There was evidence that the gaming was unfair. 

The Court was of opinion, and so instructed the jury, that 
the gaming between the plaintiff and Draughn, even though 
unfair, would not affect the contract between the plaintiff and 
the defendants; that the false representations in procuring 
the bond, and want of consideration, could not be enquired 
into in a court of law, the instrument being under seal. De- 
fendants excepted to this instruction. 

There was a verdict and judgment for the plaintiff. De- 
fendants appealed. 


Mitchell, for the plaintiff. 
Avery and Lander, tor the defendants.” 


Pearson, J. His Honor misapplied the rule, that to avoid 
a deed, there must be fraud in the factum, and not simply a 
fraud in procuring the party to execute it. 
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The rule is well established. It rests upon the ground, that 
if the execution of a deed is procured by a naked lie, or other 
management and undue influence, involving matter of con- 
science, a court of law cannot treat it as void, because 
it is the deed of the party, which he éntended to execute, and 
the issue being on the plea of non est factum, must be found 


against him. But it is a rule equally well established, that a} 
< 1 ) ’ 


bond, which obliges a party to do an illegal act, or the con- 
. . > * . ee . e a . . 
sideration of which is against the policy of the law, is void, and 


will not be enforced in a court of justice. It rests on the | 


broad ground, that no court will allow itself to be used when 
its judgment will carry out and consummate an act that is 
forbidden by law. The suggestion that a court of Equity will 
take the matter in hand as an affair of conscience, and en- 
join the collection of the judgment, is not sufficient to induce 
a court of law to give a helping hand in furtherance of an 
unlawful act. 

The question is which of these two rules governs our case. 

The distinction between a deed, whereby an estate is cre- 
ated, and a deed whereby a right, or chose in action merely, is 
created, may serve to point out the dividing line, and enable 
us to solve the question. 

When the thing is done, and the estate vests, so that the 
contract is executed, as in the case of a feofment, or other 
conveyance of land, the estate eannot be defeated by a con- 
dition which is unlawful; for the condition 7s void, and so 
the estate is absolute. In other words, the law will not inter- 
fere, and the estate is left where it was put by the act of the 
parties, on the effect of the deed. 

But where the thing is not dune but in plerd, the contract be- 
ing executory, as in case of a bond, if a condition which is 
unlawful be annexed, the bond, as well as the condition, is 
void; for the court will not interfere to enforce it. This dis- 
tinction is well settled. See Coke Litt. Chapter “ Conditions.” 
It is now equally well settled, although at one time there was 
much controversy in regard to it, that in respect to bonds, the 
principle is not confined to cases where the unlawful nature 
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or purpose is expressed in a condition, but extends to all 
cases where the consideration is unlawful and the object of 
the party is illc sal, and the purpose is to enable him to reap 
the fruits of his iniquity, and to accomplish, and carry into 
effect, an act which is not simply against conscience, but is 
forbidden by law. These matters, showing the consideration 
and purpose of the bond, may be proven by parol evidence, 
otherwise the law might be easily evaded. Collins v. Blan- 
tevn, 2 Wilson’s Rep. 341. Same case, 1 Smith’s leading 
eases, 154, and notes. In the present case, the act of the 
plaintiff, to wit, his unfair gaming with Draughn, was not 
only illegal by force of the statute against gaming, but was 
unlawful at common law, so that the money, or thing won, if 
it had been paid, might be recovered back in an action at 
law; Webb v. Fulchire, 3 Ive. 485. To enable the plaintit? 
to accomplish and reap the fruits of this unlawful act, he was 
under the necessity of procuring the execution of the bond 
now sued on, and, according to the doctrine above announced, 
he has no right to ask a court of justice to lend him a helping 
hand. Indeed, no court ean aid him, and be true to itself If 
one steals a horse and sells him, taking a bond for the price, 
or if one procures a bond to be executed by means of a forged 
order, or by passing counterfeit money, a court of ju-tice will 
not aid him by enforcing payment of the bond. In all these 
cases, the principle which governs is this: If, supposing the 
money to have been paid, it could be recovered back by an 
lection at law, the court will not give judgment on a bond 
|given to secure the payment of the money ; for the party ean- 
not be ¢r «a better situation by takiag a bond, than if he had? 
received the cash, This would be the result if an action could 
be maintained on the bond; or else the court must involve 
itself in the absurdity of giving judgment on the bond, and 
afterwards giving judgment requiring the money to be paid 
back! 

The dividing line between this class ef cases, and those 
where a court of law will give judgment on the bond, leaving 
the defendant to seek relief in Equity, if there be any equi- 
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table ingredients involved, is this: Where the money, if paid, 
can be recovered back in an action at law, the court will not 
give a judgment on the bond, and it is treated as void. But 
if there be nothing in the transaction, which would give the 
party a right to recover back the money in an action of law, 
supposing it to have been paid, his relief is, if he has any, in 
a court of Equity; for there is in such cases no ground upon 
which a court of law can treat the deed of the party asa 
nullity. 


Per Cvriam. Judgment reversed, and a venire de novo. 





HIRAM A. FORNEY v. BARTLETT SHIPP. 


Where one contracts for work to be done for another, without disclosing his 
agency, he is personally liable, although the workman finds out the agency 
after the contract is made, and before the work is begun. 

Mutual promises constitute a sufficient consideration for the support of a contract. 

Where an agent is liable on a contract made for the benefit of a third person, 
by reason of not disclosing his agency, he cannot avail himself of a debt due 
by the plaintiff to such third person, as a set-off. 


Action of assumpsit, tried before Barry, J., at a Special Term, 
July, 1857, of Lincoln Superior Court. 

The evidence, was that defendant said he wished to employ 
the plaintiff to superintend the iron-works at Madison Forge ; 
that if he would undertake the business, he would give him 
$12,50 per month, as long as he continued to work ; to which 
the plaintiff agreed. 

Accordingly, the plaintiff took charge of the iron-works, 
and the first entry he made in the book, in which he kept his 
account, was as follows: “ June 7th, 1852. Commenced work 
this day for Wm. Shipp; employed by Bartlett Shipp, at $12,- 
50 per month.” 

It was further proved, that plaintiff acted as superintendent 
about two years and six months, and during that time issued 
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many due bills, payable in iron, and signed the same as agent 
for Wm. Shipp; that he also signed many receipts in the same 
way, and made entries in the book of accounts as agent. It 
was further proved, that plaintiff sold iron, and iron-ware, to 
a large amount, for Win. Shipp. 

The court charged the jury that, if the defendant made the 
contract in his own name, and engaged himself to pay the 
plaintiff for his work, without disclosing the name of his prin- 
cipal, (if he had one), he would be responsible in this action, 
and the jury should so find; but if the defendant disclosed 
his principal, or if the plaintiff contracted with him, knowing 
that the defendant was making the contract for, and on account 
of, William Shipp, and not for himself, he would be obliged 
to resort to the principal, and not to the agent, and the plaintiff 
in that case could not recover. 

The defendant’s counsel asked the court to instruct the jury 
that, although the defendant contracted in his name without 
disclosing his principal, yet, if the plaintiff found out, after 
the contract was made, and before he commenced work, that 
he was acting for Wm. Shipp, he could not recover in this action. 

The court declined giving such instruction; and the defendant 
excepted. 

The defendant relied upon the fact that the plaintiff had 
sold iron, and castings, to a large amount, belonging to Wm. 
Shipp, and insisted upon this counter claim as a set-off. 

But the court instructed the jury that, this claim, in favor 
of Wm. Shipp, was not applicable as a set-off in this suit, 
against the defendant. Defendant again excepted. 

There was a verdict in favor of the plaintiff, and judgment 
was rendered thereupon. Defendant appealed. 


Lander and Avery, for the plaintiff. 
Thompson and Toke, tor the defendant. 


Pearson, J. There is no error. We are to assume from 
the verdict “ that the defendant made the contract in his own 
name, and engaged himself to pay the plaintiff for his work, 
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without disclosing the name of his principal.” The plaintiff 
having done the work, why should not this contract be binding ¢ 

It was said in the argument, that there was no consideration 
in respect to the defendant. The proposition is not true. The 
contract was supported by the consideration of mutual promises 
between the contracting parties. 

The fact that the plaintiff “found out,” before he com- 
menced work, that the work was to be done for Wm. Shipp, 
and not for the defendant, (his father), was immaterial; and 
his Ilonor properly declined to give the instruction asked for. 
Suppose William Shipp to have been an infant, or a bankrupt, 
that did not discharge the plaintiff from his promise to do the 
work ; therefore, it could not discharge the defendant from 
his promise to pay for it. 

The ruling, in regard to the defendant’s availing himself of 
a set-off, by reason of a supposed balance due William Shipp, 
growing out of the sale of cust/ags, was in strict accordance 
with the legal rights of the parties. If William Shipp had 
made payments to the plaintiff, (as distinguished from a set-off), 
for, and on account of, his work, that would have presented a 
different question. Dut the fact that, the plaintiff (as was 
alleged), had sold castings for William Shipp, and had failed 
to account therefor, so as to give him a right to sue for an 
account, was properly excluded from the enquiry involved in 
the issues joined between the plaintiff and defendant. 


Per Crriam, Judgment affirmed. 


A. S&S. KENT ¢«. W. IL EDMONDSTON., 


A covenantee is essential to be named in a covenant, except in dedications vi 
land to public uses, 
Where a writing under seal, intended to evidence the sale of an article of 


personal property, was inoperative for the want of form, it was J/ed/, that 
an action of assumpsit would lie on the parol contract, made at the time of 
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its execution, and that parol evidence of such contract was admissible, inde- 
pendently of the terms contained in such ineffectual writing. 


Action of assumpstr, tried before Etus, J., at the Fall Term, 
1856, of Caldwell Superior Court. 

The plaintiff declared for the breach of a parol warranty of 
a jackass. Ile proved the sale, and the warranty declared on 
by parol, but upon cross-examination of the witness it appeared 
that, at the time of the sale, the following instrument of writing 
was executed, and delivered to the plaintiff, viz: 

“ State oF Nortu Carona, } 
Caldwell County. { 

This jack, known by the name of John Bell, which jack is 
sound as far as I know, and never has been sick sinee I have 
owned him; which jack I enwarrant covers well, and a good 
foal getter; this the 2nd of October, 1852. 

W. I. Epaonnsrox. (Seal.”) 

Whereupon, the defendant objected to the parol evidence 
to prove the warranty, insisting that the whole contract 
between the parties, being in writing under seal, it could not 
be proved in any other way than by the writing. Ile also 
contended for the same reason, that the plaintiff’s action should 
have been brought on the sealed instrument, and should have 
been “ covenant,” instead of “ assumpsit.” 

The court permitted the plaintiff to give the parol evidence, 
and the trial proceeded, the above question being, with the 
consent of the parties, reserved by his Ilonor, with leave to 
enter the judgment which his opinion of the law might 
require. The plaintiff obtained a verdict, and afterwards the 
court, being of opinion against the defendant upon the ques- 
tion of law reserved, gave judgment in favor of the plaintiff; 
from which the defendant appealed. 


Avery, and 7. 2. Caldwell, for the plaintiff. 
Gaither, for the detendant. 


Barriz, J. A covenant is defined to be “the agreement 
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or consent of two, or more, by deed in writing, sealed and 
delivered; whereby, either, or one of the parties, doth pro- 
mise to the other, that something is done already, or shall be 
done afterwards. And he that makes the covenant is called 
the covenantor, and he to whom it is made, the covenantee.” 
Shep. Touch. 160. (20 Law. Lib. 293.) 

It seems to be clearly implied by this definition, that the 
tio or more persons, whose agreement or consent is thus 
manifested by a deéd, must be named in it, and we are not 
aware of any respectable authority to the contrary. A cove- 
nantee is as necessary to be named in a deed of covenant, as 
a grantee is in a deed of grant; and in the latter, it is well 
known that the grant will not operate where there is no named 
grantee, except in the case of a dedication of land to the use 
of the public, where the instrument, or act of the owner, takes 
effect ex necessitate vei 3 otherwise, the public could not have 
the use of the land, for the want of a grantee to take it. See 
Leeves v. Dudley, 3 Jones’ Eq. Rep. at p. 1386, and the cases 
there cited. 

An instrument, sealed by one party and not the other, may 
be a covenant as to the first, and only a written promise by 
the second. 1 Ch. P1.119. “ But, (says Mr. Chitty), it appears 
to be essential that the party claiming the benefit of the cove- 
nant, shall be named therein as the covenantee.” 

If this be law, as we think it is, it sustains the form of the 
plaintitf’s action, and is a complete answer to to the defend- 
ant’s first objection. e 

The second ground of defense is equally untenable. An 
agreement in writing, though not nnder seal, requires two or 
more parties to it, and it seems to us, that they must be named 
in it to make it a complete written contract. If only one of 
the parties be named, then, as to the other, the contract is by 
parol, and as one of the essential parts of it, as a contract, 
must be proved by parol, we sce no reason why all the terms 
should not be proved in the same manner. This is not a case 
within the statute of frauds, which makes a ¢ ontract sufficient 
to bind the party who has signed a written note, or memor- 
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andum of it. But if it were, we have never understood that 
the other party need not be named in it. In the case of 
Miller v. Irvine, 1 Dev. and Bat. Rep. 103, this Court decided 
against the opinion of one of the Judges, that the statute of 
frauds, in the cases coming within its provisions, did not 
require the consideration of the contract to be set forth in the 
note or memorandum; but the whole argument in the opinion 
delivered, goes to show that nothing else essential to the con- 
tract could be safely omitted. 


Per Crrtam, There is no error. Judgment affirmed. 


A. J. BLANTON v. HARTWELL WALL. 


Where counts for a deceit and a fulse warranty are joined in the same decla- 
ration, £/eld that the plaintiff might recover on the second count without 


alleging or proving a scienter. 


Tits was an action on the case, tried before Catpwett, J., 
at the Spring Term, 1857, of Rutherford Superior Court. 

The declaration in this case contained two counts, one for 
a false warranty, and one foradeceit. On the trial of the case, 
the plaintiff offered evidence tending to show that, in the ex- 
change of horses, the defendant warranted the horse, traded 
to the plaintiff, to be sound, and a first-rate work nag. 

The Court, among other things, charged the jury, that, if 
they believed there was a warranty, the plaintiff was entitled 
to recover, if the horse was unsound at the time of the trade; 
that upon this count the plaintiff was not bound to prove a 
seventer on the part of the defendant. To which charge the 
defendant excepted, insisting that it was necessary to prove ¢ 
scienter on both counts. 

Verdict for plaintiff. Judgment and appeal by defendant. 
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Cabaniss and Logan, for the plaintiff. 
Baxter for the defendant. 


Pearson, J. The count for a deceit alleges a scienter, and 
it is necessary to prove the allegation in order to support the 
count. But the count for a false warranty does not allege a 
scienter. The allegation is, that there was a warranty of 
soundness, and that the warranty was false, in this, that the 
property was unsound. So, the gist of this count is a breach 
of the warranty, and there is no ground upon which it is 
necessary cither to allege, or affirm, a scienter. Lassiter v. 

Ward, 11 Ire. Rep. 443. There is no error. 


Per Curran. Judgment affirmed. 








RICHARD F. MORRIS v. EDWARD RIPPY. 


Where the real purchaser of property has the title made fraudulently to an- 
other, in secret trust for himself, it cannot, at law, be subjected to the pur- 
chaser’s debts, but must be pursued in a court of Equity. 

Witnesses summoned by one suing in forma pauperis, are entitled to their 
costs for attendance. Officers of the court only, are included in the order 
authorised by the act of Assembly. 


Action of TroveER, tried before Exris, Judge, at the Fall 
Term, 1856, of Rutherford Superior Court. 

The plaintiff, to prove title in himself, offered a duly certi- 
fied copy, from the register’s book, of a bill of sale from one 
Norton to the plaintiff. Ie filed an affidavit of the loss of 
the original ; that due search had been made, and that it could 
not be found. Le proved the contents of the bill of sale by 
the subscribing witness, and that the paper produced was a 
true copy. The defendant objected to the reception of this 
evidence, but the court admitted it, and the defendant ex- 
cepted. 
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The defendant then proved, by the same witness, that at 
the time of this transaction, the plaintiff was an infant, in his 
nurse’s arms, and that the slave, in question, was paid for with 
the means of W. W. Morris, the plaintiff’s father, and that the 
same wentinto his possession, and remained in it for some years; 
that the trade was made before they came to the witness; 
that the consideration was land, not money ; and that the deed 
was made at the same time that the bill of sale was executed. 
The defendant also proved that W. W. Morris, the father, 
was indebted beyond his means at the time of this trade be- 
tween him and Norton, and that he was in fact, at that time, 
insolvent; that the defendant caused an execution to be levied 
on the slave in question, under which he was sold at sheriff's 
sale, and purchased by one Hamrick, as the property of the 
father; that the plaintiff brought suit against the purchaser 
Hamrick, and failed to recover. 

The defendant insisted that this judgment was a bar to the 
plaintiff’s action; and, at least, was a ground why he should 
recover but nominal damages, and called on the court so to 
instruct the jury. The defendant also contended, that the 
property passed to the father, Morris, before the bill of sale 
was executed to the son, and was liable to the debts of the 
former; and asked the court so to charge. 

The court declined to give this instruction, but was of opin- 
ion that neither of the defenses relied on could avail the de- 
tendant. To which he excepted. 

The suit was brought in forma pauperis by the plaintiff; 
and in addition to the general judgment on the verdict, he 
moved, that in the taxation of costs, the clerk be directed to 
include in the bill the amount of the attendance of the plain- 
tiff’s witnesses, which was ordered by the court; for which the 
defendant also excepted. 


Cubaniss, Baxter and Shipp, for plaintiff. 
Bynum and Gaither, for defendant. 


Barriz, J. It is admitted by the defendant’s counsel, that¥ 
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if the title to the slave in question passed by the bill of sale 
to the plaintiff, he would have no defense at law, although , 
the bill of sale was procured by the plaintiff’s father to be 
so exeented, for the purpoge of defrauding his creditors. The 
reason is, as is clearly showg by Gowing v. /2ich, 1 Ire. Rep. 
583; L2hem v. Tull, 13 Ire. Rep. 57, and other cases of that 
class, that if the deed be held to be void, the legal title of the 
property will be in the grantor or bargainor, and not in the 
debtor; so that the creditors cannot, at law, take advantage 
of the frand. But in the present case, the counsel contends 
that the slave did not pass to the plaintiff by the bill of sale, 
but to his father, who paid the purchase-money, by a sale and 
delivery, previously to the execution of the bill of sale; and 
that the title having, as against the vendor, vested in the 
father by such sale and delivery, his creditors could avoid it 
by seizing and selling the slave for the payment of their debts. 
The argument would be good, and the conclusion irresistible, 
if the premises were correct. A slave may be sold, and upon 
the payment of the price, the title may pass by delivery, with- 
out a bill of sale, unless the parties intend that the contract 
of sale shall not be complete until a bill of sale is executed, 
in which case, the title will not pass until that is done; Cald- 
well v. Smith, 4 Dev. and Bat. Rep. 64. 

From the statement in the bill of exceptions, we are satis- 
fied that the parties intended that the deed for the land, 
which the plaintiff’s father gave for the slave, and the bill of 
sale for the slave, should be executed at the same time; the 
subscribing witness testified that it was so done ; and we can- 
not infer, trom the statement, that the father took possession 
of the slave before that time. Such being the case, we are 
obliged to hold that the legal title passed by the bill of sale, 
and of course passed to the plaintiff, which makes the princi- 
ple of the cases to which we have referred directly applica- 
ble to the transaction. 

We concur also with his Honor in the construction of the 
48rd section of the 31st chapter of the Revised Code. The 
question was referred to, but not decided, in the case of Car- 
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ter v. Wood, 11 Ire, Rep. 22, and we are not aware that it 
has béen settled by any previous adjudication in this State. 
The terms of the act certainly do not expressly embrace any 
other persons than the officers of the court, and we do not feel 
ourselves at liberty, without the gxpress authority of the Le- 
gislature, to declare that witnesses shall give their time and 
labor to any person, not even to one suing in forma pauperis, 
without compensation therefor. It is true, that when sub- 
peenaed, they are bound to attend, and give their testimony, 
without having expenses previously paid or tendered. Rev. 
Code, chap. 31, sec. 43. But if they can recover for their at- 
tendance from the pauper, in the mode provided in the stat- 
ute, they are at liberty to do so; or they may file their tick- 
ets in the clerk’s office, and have them collected from the 
defendant, in the event of the plaintiff’s success. 

There were some objections taken on the trial, which have 
not been insisted on in the argument here, and we have not, 
therefore, thought it necessary to give an opinion upon them, 
further than to say, as we now do, that they are clearly 
untenable. 


Per Curiam. There is no error; and the judgment is 
affirmed. 
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TO THE PRINCIPAL MATTERS 
OF 


VOL. 4, JONES’ LAW. 


ABATEMENT OF NUISANCE, 
Vide Nuisance. 


ACCORD AND SATISFACTION. 
The payment of a lesser sum than the amount claimed, ‘where the amount 
in question is unascertained, will support the plea of accord and atte 
tion. Mathis v. Bryson, 508. 


ACTION. 
Vide Execution sats, 8. 


ADMINISTRATION. 

1. The law presumes that every administrator settles up the estate in his 
hands within two years. In an action, therefore, on agreement to pay 
a debt when a certain estate is settled, if two years have elapsed from 
the date of the administration, the plaintiff has a prima facie right to 
recover, and the burden of showing that the estate was not settled, is 
thrown on the defendant. Jngram v. Ingram, 138. 

2. An agreement between persons interested in an estate, the consideration 
of which is not to bid against each other at the administrator’s.sale, is 
against the public policy, and void. bid. 

3. In a contest as to the right of administration, there are strictly: no plain- 
tiffs or defendants. All applicants are actors, and some may withdraw 
and others come in, at any time during the progeees of the cause, even 
after an appeal from the County to the Superior Court. Atkins v. Me- 
Cormick, 274. 

4. The next of kin of a deceased person, after the widow, haye the right 
amongst them of administration on the estate of a deceased relative, but 
this right is not vested in one more than another, and the degree of pro- 
pinquity does not give a legal priority. The court should select from the 
class, the person best qualified to take care of the estate. bid, 

5. In the appointment of an administrator, a person who cannot write, nor 
read writing, and has no experience in keeping accounts, or in settling 
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estates, is incompetent, within the meaning of the statute, (Rev. Code, 
ch. 46, sec. 3.) Stevenson v. Stevenson, 472. 

6. Where a Judge is vested with a discretionary power in making an ap- 
pointment of administrator, but refuses to exercise such discretion, and 
appoints one whom he erroneously supposes he is bound, in law, to ap- 
point; Held that an appeal would lie to this Court, and the decision should 
be reversed, and the cause remanded, that he might proceed to exercise 
a sound discretion in making the appointment. bid. 

Vide Dieniry or pests, 1; Preapine, 4; Star. or rravps, 1. 

/ 
ADVANCEMENT. 
Vide Srarure or Limrratioys, 5. 


AGREEMENT—VOID FOR ILLEGAL CONSIDERATION. ° 
Vide ApministRation, 2. 


AMENDMENT. 
Kvery court has the power to.amend its own records, so as to make them 
conformable to the truth. Parsons v. McBride, 99. 


APPEAL. 

1. Where an appeal was taken to the Superior Court from a judgment ona 
motion to quash the return of a mandamus against justices, one set of 
them, who had been treated as an adversary party in the proceeding, had 
aright to appeal. JfcCoy v. Justices of Harnett, 180. 

2. There is no necessity that an appellant should himself sign, or otherwise 
execute, the appeal bond. Cohoon v Morton, 256. 

3. Where # judgment rendered before a justice of the peace is appealed 
from, and the parties, by consent, withdraw the appeal, the judgment is 
restored. Mathis v. Bryson, 508. 

4. Where a Judge refuses to exercise a discretion with which he is invest- 
ed, from a mistaken opinion that he has no such discretion, it is a proper 
ground foran appeal. Stevenson v. Stevenson, 472 

5. An appeal upon exceptions to the report of a jury ordered to lay off a 
road, only embraces the exceptions, and not the merits of the petition. 
Anders y. Anders, 243. 


Vide’Ca. sa. Bond; Practice, 5; Recorpart. 


ARBITRAMENT. 

1. A provision in a bond to submit to certain arbitrators “the division 
and settlement of*our father’s estate,” necessarily involves the enqui- 
ry, what constituteg that estate. An award, therefore, that a certain 
slave, claimed by the executor in his own right, should be sold, and 
the money distributed among all the parties to the submission, was with- 
in the scope of the submission, and was obligatory on the executor. 
Brown vy. Brown, 123. 
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2. Parol evidence is not only admissible, but necessary to show what mat- 
ters were acted on by the arbitrators. bid. 
Vide Contract, 8. 
ARREST, 
What is an arrest, is a matter of law. Whether an arrest was made in a 
particular case, is a matter of fact depending on intention, and is to be 
decided by the jury. Journey v. Sharpe, 165. 


ASSENT or AN ADMINISTRATOR TO DISTRIBUTEE’S POSSESSION. 
Where an administrator assented to the possession of a distributee’s sup- 
posed share of the estate, upon condition that he should thereafter give 
a refunding bond, which condition is not complied with, the administra- 
tor may recover the property from such distributee. Howell v. John- 
ston, 502. , 
Vide Srar. ir. 8. 


ASSETS. 
Vide Preapine, 4. 


ATTACHMENT. q 
1. After a defendant has appeared and pleaded in chief to an attachment, 
it is too late to object to errors in the form of the attachment. Symons 

v. Northern, 241. 
2. Money in the hands of a clerk and master in equity, arising from the 
sale of land for partition, may, after an order for distribution, be attached, 
and the clerk and master may be garnisheed in respect thereto. Gaither 


v. Ballew, 488. 


ATTORNEY AT LAW. 

A power of attorney, signed by the purchaser of a note, in the name of the 
payee, is sufficient authority for an attorney at law to appear in @ cause 
in court, although the agent has no written authority to make the power. 
Johnson v. Sikes, 70. 


AUTREFOIS CONVICT. 
Vide Pieapine, 2. 


BAIL. 
Vide Scr. Fa. Tro suBJECT SHERIFF. 


BAIL-BOND. 

1. An inconsistent recital in a bail-bond, as to who was the plaintiff, may 
be rejected as surplusage, where there is enough besides to show who 
really was the plaintiff. Turner v. White, 116. 

2. So, where the bail-bond was assigned to A, “the plaintiff therein nam- 
ed,” and the bond showed that the plaintiff was B; Held that B was en- 
titled to the remedy by sci. fa. Ibid. 

Vide Deep, 6; Inpemnirty. 


BAILMENT. 
An action on the case will lie in behalf of a bailor, against one who commits 
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a trespass upon the property bailed; and the plaintiff is entitled to at 
least nominal damages, though no actual injury is done to the property. 
White v. Griffin, 139. 

Vide Diticence, 1, 2,5; Strat. Lim. 8; Excnance or Goons. 


BEQUEST—CONSTRUCTION OF. ° 

1, The grammatical construction of a clause in a bequest will be disregard- 
ed, if it becomes necessary, in order to arrive at the intention of the tes- 
tator. Roberts v. Watson, 319. 

2. Where one bequeathed a female slave to A, a son, for life, remainder to 
B, a son of A, and added: “ and if the said woman hath increase, to be 
equally divided among all his children,” it appearing that, at the time 
the will was written, A had several children besides B, but B had none, 
at that time, though he had children afterwards, it was Held that the 
pronoun, “ his,” referred to the children of A, and not to those of B, Jbid. 


BOND. 

A ca. sa. bond made payable to a firm without the designation of their 
christian names, is a nullity, and a judgment rendered thereon is void. 
Cohoon v. Morton, 256. 

Vide Aprgat, 2; Comrounpine, &c., 1, 2, 3. 


BOOK DEBT. 
Vide Jurispiction. 


BOUNDARY. 

Where the beginning call in a grant is for a stake, and all the rest of the 
description is course and distance, the location of the land is impossible, 
on account of the vagueness of the description. J/ann v. Taylor, 272. 

2. Where, in thejdescription of a tract of land, an ascertained or natural 
object is called for, the same must be reached by one straight line, irre- 
spective of course and distance; and when such ascertained or natural 
object is of an extensive character—such as another tract of land, a river, 
or a swamp—this line must be run to the nearest point in such object, 
likewise disregarding course and distance. Campbell v. Branch, 313. 


BRIDGES. 

There is no authority given by the Legislature to County Courts to build 
bridges over navigable streams, without making draws so as to admit the 
passage of boats and other craft navigating such streams. State v. Dib- 
ble, 107. 

BURGLARY. 

1. A smoke-house, opening into the yard of a dwelling-house, and used for 
its common and ordinary purposes, is, in law, a part of the dwelling, 
in the breaking and entering of which a burglary may be committed. 
State v.. Whit, 349. 

2. There is no presumption of law arising from any fact, that a felonious 
breaking into a dwelling-house was committed in the night-time, rather 
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than the day ; and before a defendant can be convicted of burglary, that 
fact must be proved, either directly or indirectly. bid. 


BURNING WOODS. 

1. For one, clearing a new ground, to let fire escape into his wood-land, 
whereby an extensive and injurious burning of the woods ensues, it is 
not such a setting fire to his own woods as is contemplated in the Act of 
Assembly, Revised Code, ch. 16. Averitt v. Murrell, 322. 

2." Where & person working his new ground, within twenty-five yards of 
woods, puts fire to log-heaps, when the weather is calm, but afterwards, 
the wind arose and drove the fire with irresistible violence into the 
woods, he is not guilty of negligence, so as to subject him for damages 
done by the fire. Same v. Same, 323. 


CART-WAYS. 

Under the 10th ch., secs. 33 and 35 of the Rev. Stat. a petitioner who has 
acquired a right, by order of the court, to have a cart-way over the land 
of another, and who has afterwards obtained title to the servient tene- 
ment, has a right to obstruct and discontinue such cart-way. Jucocks v. 
Newly, 266. 


CA. SA. BOND. 

1. No judgment can be taken upon a ca. sa. bond, if the debtor appears 
and answers when called at the court to which he is bound, although 
his surety does not surrender him. Jears v. Speight, 420. 

2. But on an appeal to the Superior Court, the debtor is still bound to ap- 
pear, when called in the regular course of the Court, and failing to do so, 
the plaintiff is entitled to a judgment on the appeal bond. bid. 

3. Where a judgment, and a ca. sa. upon it, were taken in the name of a 
firm as sucli, without designating the individuals composing it, and a ca. 
sa. bond was taken payable to the firm so described, it was Held that no 
judgment could be rendered on it. Cohoon v. Morton, 256. 


CERTIORARL 
Besides the ordinary office of supplying the place of an appeal, uader pecu- 
liar circumstances, the writs of certiorari and recordari may be used as 
writs of error and false judgment, respectively ; in which cases all that 
can be discussed is the error alleged to be apparent on the face of the 
record.. Jiurésfield v. Jones, 309. 


CHOSE IN ACTION. 
Vide Retease. 


CLERK AND MASTER IN EQUITY. 
Vide Arracument; CoLor oF TITLE. 


COLOR OF TITLE. 
A deed made by a clerk and master in equity after he goes out of office, 
upon a sale made by him while in office, is color of title, though not oth- 
erwise operative. Williams v. Council, 206. 
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COMMON RULE. 
Vide Esecrmenr, 1, 2, 3. 


COMMON SCHOOLS. 
Vide Roaps, 3. 


COMPOUNDING AN OFFENSE. 

1, Where a bond was given in lieu of, and for anindemnity against, a forged 
note which is surrendered, and a part of the contract is, that the indi- 
vidual, upon whom the forgery was made, was not to appear against the 
accused unless he should be summoned, such bond is against the policy 
of the law and void. Thompson v. Whitman, 47. 

And this, although it is expressly declared by the parties, at the time, that 
the new security is only given as an indemnity against the forged instru- 
ment, and not to compound the offense. bid 
Where the obligee represented to the obligor in a bond, that a relation 
of the latter had ‘committed an indictable offense, and procured the bond 
in question to be executed, by agreeing not to prosecute for such offense, 
it is void—whether any such offense had been committed or not. Gar- 


- 
~ 


ner v. Qualls, 223. 

3. A bond, conditioned that the obligee shall not appear as a prosecutor, or 
as a witness against the defendant in a criminal proceeding, whether it 
be a case of felony or a misdemeanor, is null and void. Vanover v. 
Thompson, 485. 


COMPROMISE. 
The compromise of a doubtful claim to land, and a conveyance of the dis- 
puted land from a daughter and her husband to the father, were properly 
left to the jury on a question as to the fairness of the conveyance of a 
deed from the father to the son-in-law. Black vy. Caldwell. 150. 
Vide Contract, 8. 


CONDEMNATION OF LAND. 
Under the charter of the Nortli-Carolina Rail Road Company, only such 
benefits and advantages as are peculiar to the particular tract in question, 

and not such as are common to all the lands in the vicinity, are to be 
taken into the estimate, and the amount deducted from damages to land, 
taken for the use of the road. Freedle v. the North-Carolina Rail Road 


Company, 89. 


CON DITION. 
Vide Coyrract, 9. 


CONSIDERATION. 
Vide Comrounpine, &c., 1, 2, 3; Evipexce, 7; Contract, 11; Deep, 3; 
Fraup anp Conveyance, 4. 


CONSTABLE. 
Vide Orrictat Bonn. 


~ 
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CONSTITUTIONALITY OF A LAW. ‘ 

A law that alters the. legal rules of evidence, and receives less or different 
testimony than the law required at the time of the commission of the of- 
fense, in order to convict the offender, is an ex post facto law within the 
meaning of the 10th section of the Ist Article of the Constitution of the 
United States, and of the 24th section of our Bill of Rights. State v. 
Bond, 9. 

Hence, a person cannot be convicted under the 90th section of the 34th 
chapter of the Revised Code, for an offense committed by his agent before 
the code went into operation, which section made the offense of the agent 
evidence that it was done by the consent or command of his principal, or 
employer. bid. 

CONTRACT. 

1. A deed conveying one’s active services for five years, passes no property 
in the person making it, but gives a chose in action, and is not against the 
policy of the law. Phillips v. Murphy, 45. 

2. One's agreeing to work with his own slave for another, by the day, gives 
the employer no interest in the slave so as to entitle him to bring an action, 
or to deprive the owner of a right of action, for taking away the slave 
while so employed. Carter v. Streator, 62. 

3. A guaranty, at the time of a contract between two or more persons, is 
binding upon the guarantor, because it is founded upon the consideration 
existing between the principal parties; but if it be made afterwards, 
without any new consideration, it is not obligatory, and putting it in 
writing (if not under seal) will not help it. Green v. Thornton, 230. 

4. But such new consideration need not be expressed in the writing; it may 

be proved by parol aliunde. Ibid. 

5. Where there is an entire executory contract, and the plaintiff has per- 
formed a part of it, and without legal excuse, and against the consent of 
the defendant, refused to perform the rest, he cannot recover any thing 
for the part performed. Niblett v. Herring, 262. 

6 A cabinet-maker agreed with a merchant to make an article of furniture 
and deliver it to the latter in payment of a debt which he owed the mer- 
chant. After the article was begun, the mechanic went into co-partner- 
ship with another, and the two finished and delivered it.. Held, that this 
new firm had no right to make a new charge and recover for the price 
of the property, but that it was subject to the terms of the original special 
contract. Joyner v. Pool, 293. 

7. Where a contract is so obscurely worded that the court cannot ‘tell what 
its meaning is, it is error to leave it to a jury to pass on its meaning, but 
the court should tell them it could not be recovered on. Silverthatn v, 
Fowle, 362. 

8. An agreement, the consideration of which is the compromise or. arbitra- 

’ tion of a right which is doubtful, or supposed by the pesties to be doubt- 
ful, is valid. ayo v. Gardner, 359. 

9. B agreed with A, that ‘if the latter would sell the former's land for more 
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than $1500, he might have all he could get over that sum. A sold it on 
a credit for $1800, and bonds were taken, payable to B for the whole 
sum, which B accepted, and gave a bond to make title. eld that A 
was not entitled to his compensation until the money became due and 
was collected, or might have been. Joice v. Bohanan, 364. 

Vide Excuance or Goons ; NecotiasLe Note ; Pusiic agent ; Reasonapie 
TIME, 


CONTEMPTS. 

The Act of 1846, concerning attachments for contempt, (Rev, Code, ch. 34, 
sec, 117,) by which the court is required to have the particulars of the 
offense specified on the record, gives no right to an appeal, nor to a writ of 
certiorari, in such cases. State vy. Mott, 249. 


COPARTNERSHIP GOODS. 

An execution which comes to the hands of a sheriff, after the assignment 
of partnership effects by one of the firm, in satisfaction of partnership 
debts, although tested before such assignment, does not, by relation back 
to the teste, overreach it; and consequently, the sheriff in such case, may 
lawfully return nulla bona. Watt v. Johnson, 190. 


COSTS. 

Costs cannot be given against one to whose use a suit is brought. Lea v. 

Brooks, 423. 
COVENANT. 

Where J. L. agreed to make good to the plaintiffs, certain sums, which they 
had paid as sureties for his son, out of that part of his estate which his 
said son would he entitled to at his (J. L.’s) death, and covenanted, by 
deed, to pay such claims as said sureties could produce on or before the 
death of J. L., in a suit brought against the executor of J. L., it was Feld 
that it was not necessary to show that the sureties had exhibited their 
claim to J. L. in his life-time. Cuthbertson v. Long, 444. 


CURTILEGE. 
Vide Buretary, 1. 
CUSTOM AND LICENSE. 

A license tg enter upon land and to take fish, cannot be implied by proving 
avusage, or custom, in the country at large, for every person to enter upon 
su¢h lands and take fish. Winder v. Blake, 332. 

An. indefinite number of persons are not capable of taking by grant, nor are 

ey capable of accepting a license, except in the case of inn-keepers, 
shop-keepers, and the like, who undertake to serve the public. Jbid, 

No eastom-can be recognised as having grown up in this country, the effect 
of which is to supersede the common law. bid. 

DAMAGES. - | 

1. In an enquiry of damages arising from the ponding of water upon land, 
the plaintiff has a right to have the question submitted to the jury, whe- 
ther the overflowing complained of was, during the time alleged, injuri- 
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ous; and any former benefits the land may have received from such 
everflowing, had nothing to do with the question. Kimel v. Kimel, 121. 
Vide 9. 

2. Where the loss of an eye was the direct and immediate consequence of 
exposure to which the plaintiff was subjected by removing the roof of 
his house, it was Held that it might be considered by the jury in aggra- 
vation of damages in the action of trespass, q.c. f. Hatchell v. Kim- 
brough, 163. 

3. A warranty on the sale of a soda fountain, that it was in good condition, 
is broken, if from an inherent defect in its construction, it was liable to 
get out of order from time to time, and from that cause failed to answer 
the purposes for which it was designed, although it was in a condition 
to make good soda-water on the day of sale. Pritchard v. Fox, 141. 

4. The measure of damages in a case of warranty is the difference in the value 

of the article, provided it had been in good condition, and its value as 
it was in its then state. Ibid. 

In an inquest of damages upon a judgment by default, nothing that would 
have amounted to a plea in bar to the cause of action, can be given in 
evidence to reduce the damages, Garrard vy. Dollar, 175. 

6. The measure of damages against a vendee for refusing to perform his con- 
tract for the purchase of land, (the vendor having offered to do all that 
the contract required of him,) is the purchase-money with interest. bid. 

7. Where occasion was sought, under color of process, to wreak one’s ven- 
geance on an individual and his family, by harassing and insulting them, 
the jury were properly instructed that they might give vindictive damages. 
Louder v. Hinson, 369. 

8. In trespass or trover, the defendant, for the purpose of lessening the 
the damages, cannot avail himself of any thing which diminishes the 
value of the property while in his wrongful possession. Carter vy. 
Streator, 62. 

9. If water be ponded back on the land of another by the erection of a 
mill-dam, he is entitled, in the remedy by petition, to nominal damages, 
whether there be actual damage or not. Wright v. Stowe, 516, 

Vide Evipence, 14. 


or 


DATE. 
Vide Deen, 2. 
DECLARATIONS AND ADMISSIONS. ‘* 


Vide Evivexce, 15, 16. 


DECLARATIONS OF A SLAVE. 
Vide Evivence, 15. 


DEED. . a 
1, A deed in trust was made to one who had no knowledge of its exéci- 
tion at the time, but shortly afterwards, on being informed of the fact, by 
the draftsman of the deed, he assented to it, agreed to act as a trustce, 
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and appointed an agent to get possession of the property, who had the 
deed registered, and proceeded, as agent, todemand and sue for the pro- 
perty ; Zéeld, that this was a sufficient delivery of the deed, though it 
had never actually been in the hands of the bargainee. Green v. Kor- 
negay, 66. ’ 

2. Theidate of a deed which is proved to have been delivered, is prima 
facie evidence that it was executed on that day; but where it is proved 
that it was signed and sealed, but not delivered on that day, it has no 
operation, until such time as it is shown to have been delivered, and un- 
til that time, any declaration made by the grantor, affecting the title, is 
evidence. Newlin v. Osborne; 157. 

3. A deed is good in a court of law, notwithstanding any fraud in the con- 
sideration of it, or in the false representation of a collateral fact, which 
induced the party to enter into it. It is only fraud in the factum, which 
will amount to a defense in a court of law. Gwynn v. Lodge, 168. 

4. A deed executed by the husband, for land belonging to the wife, his 
own name only being inserted in the several parts of the body of the 
deed, which is subsequently signed and sealed by the wife, and her privy 
examination taken, does not pass the estate of the wile. Kerns v. Pee- 
ler, 226. 

5. A bond given by a slave, with a freeman as surety, is against the policy 
of the country, and void as to both. Batten v. Faulk, 233. 

6. The entry of the usual formula of an assignment of a bail-bond, with the 
sheriff's name in the body of it, and the usual form of a seal attached, 
without the sheriff's name being set down to the same, is not a good 
assignment, under the act of Assembly. J/ardy v. Andrews, 476. 

Vide Fraupurent Conveyance, 1, 2, 3, 4; Recisrratioy, 1, 2, 3. 


DELIVERY. 
Vide Dern, 1, 2. 


DESCRIPTION. 
Vide Execution Sate, 5. 
DEVISAVIT VEL NON. 

1. The influence which destroys the validity of a will, is a fraudulent influ. 
ence, controlling the mind of the testator, so as to induce him to make a 
will which he would not otherwise have made. Marshall v. Flinn, 159. 

2. A provision in a will that a certain female slave “ will be set free, if she 
behaves herself as a good character should do—to be under the care of 
thy daughiter J. and her daughters,” conveys no interest, either-legal or 
equitable, to the daughters of J. Mfalloy v. McNair, 297. 

3. ‘Where a script was attested by three witnesses, one of whom was in- 
competent on account of a pecuniary legacy, and afterwards a legacy 
was transferred from one legatee to another, by erasing the bequest in 

, one part of the:instrument and interlining it in another, as to which acts 
one of the competent witnesses to the first execution, and the one taking 
the legacy, again attesteduit, the alteration in no wise affecting his lega- 
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cy; Held, that the script, in its altered condition, was duly attested. Jbtd. 

4. Where a decedent had two drawers, in one of which he kept his notes, 
deeds, and other papers of value, carefully arranged, together with his 
money and other valuable effects, and in the other, he kept some papers 
of little value, carelessly deposited, with some effects of very small 
value, it was Held, that a holograph script, found in the Jatter place, 
could not be proved as a will, under the statute, (1 Rev. Stat..ch. 122, 
sec. 1;) for that the articles found with the script, could, in no just sense, 
be called “ the valuable papers or effects” of the decedent. Liiile v. Leck- 
man, 494. 

Vide Evivence, 6. 


DIGNITY OF DEBTS. 

1. The claim which a purchaser at sheriff's sale has against the defendant in 
an execution, on account of a defective title, is but a simple contract debt, 
and an executor who pays such a claim in preference to a judgment cred- 
itor, is guilty of a devastavit. Laws v. Thompson, 104. 

2. A purchaser at sheriff's sale, who gets a defective title, has no right to 
take the place of the creditor by substitution, and thus bring to his aid 
the dignity of such creditor's debt. bid. 

3. Equity never interferes against creditors. bid. 


DILIGENCE, NEGLIGENCE, &e. 

1. To work a hired slave at the business of blasting rock, in the night-time, 
when fragments of falling rocks could not be seen, would not be taking 
ordinarily reasonable care of such property. Couch v. Jones, 402. 

2. But if a hired slave of his own accord, against the directions of the hirer, 
without his knowledge or consent, in the twilight, when his presence 
was not easily discovered, took the place of one of the regular hands at 
that business, and was killed by a falling rock, the bailee would not be 
liable for the loss. bid. 

3. The killing of a cow, or other animal, on a railroad, by the train’s run- 
ning over it, is not, of itself, proof of negligence. Scott v. Wilmington 
and Raleigh Rail Road Company, 432. 


EJECTMENT. 

1. The general principle in an action of ejectment, is, that the plaintiff must 
prove the defendant in possession of the premises sued for, not withstand- 
ing the confession of “ lease, entry and ouster” in the “common Tule.” 
Atwell v. MeLure, 371. 

The principle of the rule is to prevent surprise on the party who makes 

himself a defendant. bid. 

3. But where a person, served with a copy of the declaration after leaving 
the premises, entered into the common rule, and contested the mat- 
ter upon the validity of the title deeds, there being no question as to the 
identity of the land, he shall not be heard to say he was not in pos- 
session when the declaration was served on him. bid. 


* 
~ 
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4. The beginning of an action of ejectment is the serving of the declaration. 
Tid. 

‘5. Where a deed of bargain and sale, reciting its object.to be to secure the 
premises to the sole and separate use of the bargainor’s daughter, and a 
consideration of one dollar moving from the bargainee, conveyed the 
same to the said bargainee and his heirs, in trust for the sole, separate 
and exclusive use of the said daughter and her heirs, on the death of ‘the 
daughter, leaving children, her heirs-at-law ; Zeld, that the said heirs-at- 
law could not maintain an action of ejectment; but that the legal estate still 
remained in the trustee. Bruce v. Faucett, 391. 


ENDORSEMENT. 

The owner of a bond on an individual, with a surety to it, endorsed it with- 
out recourse upon the endorser, as the consideration for property bought 
of the endorsee, having first cut the surety’s name from the bond; it was 
Held, that the endorsement amounted to a valid consideration in the con- 
tract of purchase. Gwynn v. Hodge, 168. 


ENROLLMENT. 
When the report of commissioners, making a partition and appropriation, is 
confirmed by the court, and filed in the papers of the case, it is enrolled, 
30 as to meet the requisition of the Act of Assembly. Archibald vy. Da- 
vis, 133. 
EQUITY. 
Equity never interferes between creditors. Laws v. Thompson, 104. 


ERASURE. 

Vide Evipence, 6. 
ESTOPPEL. 

Vide Party To a suit. 
EVIDENCE. 

1. A law that alters the legal rules of evidence, and receives less or different 
testimony than the law required at the time of the commission of the 
offense in order to convict the offender, is an ex post facto law within the 
prohibition of the constitution. State v. Bond, 9. 

2. A party who becomes bound by acquiescence in a defective judicial pro- 
ceeding, may give such proceeding in evidence in his favor. Archibald v. 
Davis, 133. ; 

3. A stockholder in a bank is not a competent witness to establish a debt 
due to the bank. Stevenson v. Simmons, 12. 

4. One who believes in the existence of a Supreme Beinc, who 
will punish in this world for every sin committed, though he does not 
believe that punishment will be inflicted in the world to come, is a com- 
petent witness, Shaw v. Moore, 25. 

5. The fact of the registration of a deed, without its having been proven, 
will not entitle it to be read in evidence. Williams v. Griffin, 31. 

6. In ascertaining whether an instrument was intended by the maker to 
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operate as.a bond or as a will, words which may not change the legal 

effect of the instrument, and may, therefore, be immaterial in construing 

it, supposing its character to have been established, may be quite material 
in ascertaining its character; and though their alteration or erasure may 
be of no importance in the former point of view, yet they are quite ma- 

terial in the latter. Smith v. Eason, 34. 

Where, from the loose manner in which the parties have dealt with each 

other, it is not possible to show the precise quantity of commodities de- 

livered, or their quality, or value, it is proper to allow jarors to act on 
evidence which will enable them to approximate the truth of these facts. 

Harrison v. Bridges, 77. 

8. One who has a direct, certain, legal interest in the event of a suit, is not 
a competent witness on the side of his own interest. Blum v. Stafford, 94. 

9. The interest which will disqualify a witness, is any interest that can be 
asserted in a court of justice, whether a common law court or a court of 
equity. Ibid. 

10. A copy of a grant taken from a book in the office of the Secretary of 
State, purporting to be issued in 1716, by Charles Eden and others, who 
were the Governor and Council, although but lately registered, is admis- 
sible as evidence of title. Archibald vy. Davis, 133. 

11. A plot by a surveyor, representing various tracts and lots of land of the 
ancestor, corresponding in number with the number of heirs set out in 
the petition, filed with the papers of the case, and registered with them, 
was properly taken as the plot referred to in the report of the commis- 
sioners, and admitted as evidence to explain such report. bid. 

12. Where the subscribing witness to a bond, having purchased the interest 
therein without endorsement, sold the same without endorsement, on a 
credit, with the avowed purpose of making himself competent to testify, 
and states that it was, at the time of the trade, and still is, his purpose, 
not to make his vendee pay for the bond, unless he can recover it, but 
says there was not any understanding to that effect between them in the 
trade; eld that he is legally admissible. Purvis v. Albritton, 171. 

13. Where the fact is assumed that the property of the plaintiff came to the 
defendant’s possession, and was used by him, and no question is raised as 
to the nature and terms of the contract of purchase, a letter ordering the 
property to be sent, was not necessary evidence, and it was not error to 
proceed without it. Hollingsworth v. Smith, 270. 

14. The purchase of a particular estate in land by a reversioner, is no evi- 
dence tending to show that a claim for damages, which the purchaser 
had, on account of waste theretofore committed, was settled in that pur- 
chase. Dupree v. Dupree, 387. 

15. It is no objection to the declarations of a slave, as to the state of ite 
health, that they furnish additional evidence of their truthfulness. Wallace 

' vy. MeIntosh, 6. 

16. Therefore, where a female slave declared that she was affected with a 
prolapsus uteri, and offered to submit to an examination of her person, in 


og 











550 INDEX. 


verification of her statement, the latter part of the discourse forms no 
good ground of exception to the evidence. bid, 

WW. A witness is not competent to testify to what a deceased witness swore 
on a former trial, unless he says he is able to state the substance of all 
that was deposed to by the deceased witness. Wright v. Stowe, 516. 

An exception to the competency of the witness, need not set out the testi- 
mony which the witness was called to give. bid. 

Vide Arsirrament, 2; Burciary, 2; Devisavir veL non, 2, 3; Parou 
conTRACT, 1; ConsTITUTIONALITY OF A LAW. 


EXCHANGE OF GOODS. 
Where there has been a temporary exchange of articles, there is no princi- 
ple that requires that the one shall be returned to the former owner be- 
fore the other can be recovered. oell v. Paul, 75. 


EXECUTOR. 


1. No action can be maintained against an executor, as executor, for money 
had and received by him, after the death of the testator. Hailey v. 
Wheeler, 159. 

2. For the executor of an estate to permit a slave bequeathed to a daughter 
to remain with her, at the late mansion of the deceased, for ten years, 
without himself ever assuming any control over the slave, is certainly 
some evidence of an assent. Propst v. Roseman, 130. 


EXECUTION SALE. 
1. One who contracts for land, and stipulates that the title shall be made to 


a trustee for the benefit of his wife when the purchase-money is paid, 
and who enters and holds as tenant to the vendor, has no legal right that 
he can convey, or which can be sold under execution; and the only effect 
his deed, or that of the sheriff, could have, would be to put the purchaser 


EXPERTS. 


Where some of the terms in which a contract is expressed, are words of 
science or art, which require the evidence of experts to explain them, the 
jury, of necessity, must pass upon the meaning of those words; but being 
ascertained by them, the duty of the court is, still to give a construction 
to the contract. Silverthorn v. Fowle, 362. 

Where there are not such terms, the construction is entirely with the court. 
Ibid. 

EX POST FACTO. 

A law that alters the legal rules of evidence, and receives less or different 
testimony than the law required at the time of the commission of the 
offense in order to convict the offender, is an ex post facto law within the 
meaning of the constitution. State v. Bond, 9. 


EXPUNGING A RECORD. 
It is error in a court to rescind an entry made on a previous day of the same 
term, which truly statesa fact that did occur. Underwood v. McLaurin, 17. 
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into possession, so as to make him capable of receiving a release. Wal 
liams v. Council, 206. 

2. Where a husband buys land, which is paid for with his monéy,. but .di- 
rects that the title sliall be made to a third person, in trust for the wife, 
he has no such trust-estate as can be sold under execution. Jbid. yp 

3. Where a trust is divided by giving a particular estate to A, with the re- 
mainder or reversion to B, the trust-estate of A cannot be sdld by exe- 
cution under the Act of 1812. bid. : ; 


4. A purchaser at a sheriff’s sale under a venditioni exponas, is not. bound 
to show any thing in relation to the disposition of property, which had 
been levied on under the previous execution. Chasteen v. Phillips, 459. 

5. A levy, endorsed on a justice’s execution, as being made “on three tracts 
of land, containing three hundred acres, on Caney Fork,” is not suffi- 
ciently definite to comply with the requisites of the Act of Assembly. Jbid. 

6. Facts, merely collateral to the description contained in a levy endorsed 
on a justice’s execution, cannot be adduced to extend, or help out, an 
insufficient description of the land levied on. bid. 


7. Only such estate as a debtor has, passes by virtue of an execution sale. 
Homesley vy. Hogue, 481. 

8. The owner of an ultimate estate in chattels, cannot maintain an action — 
against a sheriff, who has an execution against the owner of a particular 
interest, for selling it, although he professes to sell the entire property in 
such chattels. bid. 

9. A sale of land under, and by virtue of, a judgment and execution, trans- 
fers, at law, all the estate, rights and interest, of the defendant, in the 
execution; even the legal estate which he holds as trustee. Giles v. Palmer, 
386. 

10. One who purchased a trust-estate under execution, previously to the act 
of 1812, only got the possession of the defendant in the execution, and a 
right in a court of equity, to be substitued to the rights of the creditor whose 
debt he paid. TZuylor v. Gooch, 436. 

11. A purchaser at an execution sale, is not bound to see that the sheriff sold 
on the proper day in the week. Reid v. Largent, 454. 


FERRIES. 

1. The right of a ferryman to his toll, is by the common law; and every 
subtraction from his profits, by carrying his customers over the same 
stream, whether for pay or not, is an injury for which he may recover 
damages. Taylor v. Wilmington and Manchester Rail Road Company, 
277 


2. The customers of a ferry are those wishing to go along the highway, of 
which the ferry constitutes a part, and whom he would be bound to tran- 
port on being called on by them, and not such as wish to travel from one 
of the ferry landings to a point out of the highway. bid. 

3. The Act of Assembly, Rev. Code, ch. 101, sec. 30, recognises the com- 
mon law remedy, and further gives a penalty of two dollars for every 
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transportation of passengers, &c., within ten miles of an established ferry, 

if done for pay. Ibid. . . 
4. The of the private Acts of Assembly in favor of William Dry, 
passed in 1764, and of Benjamin Smith, in 1784, was to effect a ¢ommu- 
fion eén the towns of Wilmington and Brunswick, by ‘means of 
two ferries, and a road over Eagle’s island, between them ;-and the custo- 
ferries, would be only those designing to travel along this 
o BL of it, and would not include one designing to pass 
¢ of the ferry landings to a point on the island not in the high- 

Ibid. 


FORCIBLE TRESPASS. 

1. To make a trespass for an entry on land indictable, it must be committed 
manu forti, in a manner which amounts to a breach of the peace ; or (ac- 
cording to some authorities) which would necessarily lead to a breach of 
the peace, if the person in possession were not overawed by a display of 
force, and thus be induced to forbear from resistance. State v. Ross, 315. 

2. Where, therefore, one, having a right to enter on land in the possession 
of a tenant at sufferance, went with four others, and commenced building 
on the land outside of the tenant’s enclosure, without invading his dwell- 
ing, or molesting his enclosure, without any display of oa or actua- 
breach of the peace, it was Held not to be indictable. 

3. Whether at the common law, one who has the right of entry may not 
use force, if necessary, to assert his right, is an unsettled question. bid. 


FRAUDULENT CONVEYANCES. 

.1,.A voluntary conveyance of personal property passes the legal title as to 
subsequent purchasers, though void as to creditors. Green v. Kornegay, 66. 

2. A creditor.can only take advantage ofa voluntary and fraudulent convey- 
ance by reducing his claim to a judgment, and seizing the property under 
an execution). Ibid. 

3. A party seeking to avoid a conveyance as voluntary, has no ground to 
complain of the principle thus laid down: “ Where a parent greatly em- 


barrassed, which embarrassment ends in insolvency, makes a conveyance.» 


to a child, it devolves upon the child to’show that he gave a fair price for 
_ property, actually paid, either in money or money’s worth.” . Black 
. Caldwell, 150. 

4. Ww here, in a question whether a certain deed was fraudulent and void as 
to creditors, facts were adduced and relied on by both parties, and many 
of the usual badges of fraud were proved, and where among other facts, 
it appeared that a small balance, out of a large consideration recited in 
the deed, was unpaid, it was error in the court to make the question of 
fraud turn upon the payment, or non-payment, of the whole considera- 
tion expressed in the deed. Felton v. White, 301. ~ 


FREE NEGROES. »; 
Vide Conrracrt, “1. 


P 
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GRAND JURY. 
Vide InpictmEnr, 2. a 


GUARANTY. ' 

1. The notice given to a guarantor that he is looked sie’ tha delit’ gnar- 
em ea must be positive and unconditional. Spencer v. Carter, 287. 
Ww ikon it is clear that early notice to a guarantor, of the failure to pay 
” the person whose debt he has guaranteed, could have been of no.ben- * 
efit to him, such early notice is not required, and the want of diligence, 
in this respect, does not impair the guarantor’s obligation. Zhe Salem 
Manufacturing Company v. Brower, 429. 

Vide Srat. or FRAUDS. 


GUARDIAN AND WARD. 
Vide SaLe oF AN INFANT'S LAND. 


HARBORING SLAVES. 

To constitute the offence of harboring a runaway slave, it is not necessary 
that, at the time of first receiving the slave, the defendant conceived the 
purpose of fraudulently harboring, if his acts afterwards plainly evinced 
such a purpose. State v. Burk, 7. 


HIGHWAY®. 
Vide Ferrtes; Cart-ways. 


HOLOGRAPH WILL. 
Vide Devisavit VEL Non, 4. 


HOMICIDE. 

1. If a man deliberately kill another to prevent a mere trespass on his 
property, (whether that trespass could or could not be otherwise pre- 
vented,) he is guilty of murder. State v. McDonald, 19. 

. Though a person may enter into a fight willingly, yet if in its progress, he be 
sorely pressed, that is, put to the wall, so that he must be killed or suffer 
great bodily harm unless he kill his adversary, and under such circum- 
stances he does kill, it is but excusable homicide. State v. Ingold, 216. 

3. Where a Judge, in charging the jury in a case of homicide, presents two 
views of the evidence, in one of which his instruction is erroneous, though 
the other was right, if it be left uncertain whether or not the verdict of 
the jury was predicted on the erroneous instruction, the defendant is en- 
titled to a venire de novo. Ibid. 

4. Where a female slave was in the act of resisting the rightful authority of 
her master, and another slave, her husband, approached with the inten- 

* tion of violently aiding the resisting slave, heedless of the consequences, 
and did give such aid as’ made it necessary for the master to turn his 
force upon him, by which he was exposed to a fatal blow from the prin- 
ra such interfering slave, as well as the principal, is guilty of murder. 

ate v. David, 353. 

5. There is no-analogy to be drawn between cases where a free person is 

on trial for homicide, and a slave for slaying his master. bid. 


2 


to 
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HUSBAND AND WIFE. 
Vide Degn, 4; Execution save. 


INDICTMENT. | 

1, The allegation of a bill of indictment, charing A and four others with an 
“Wssault on By is not proved by the production of a record, which sets 
forth bill of indictment, charging A and five others with an assault on B. 
State v, Harvell, 55. 

2. Where 4 record shows that a grand jury was drawn and empannelled, 
sworn and charged to enquire for the State, of and concerning all offenses 
&c., and by such grand jury, “it was presented in manner and form fol- 
lowing, that is to say,” setting out the bill of indictment; the record is 
sufficient without copying the entry of “a true bill,” usually found on the 

‘backs of indictments. State v. Guilford, 83. 

3. In an indictment for cheating by false tokens, in obtaining an article of 
property from a person by means of a counterfeit piece of coin, to wit, 
a counterfeit quarter of a‘dollar, it is not material to aver to what curren- 
cy the coin, intended to be counterfeited, belonged. State v. Boon, 463. 

4. Nor is it necessary to aver that the spurious coin used, was made like 
the one alleged to be imitated; the word “counterfeit” being a sufficient 
allegation of that fact. bid. 

6. Where the indictment charged that the article was obtained by means 
of a false coin, it was not necessary to aver that this was done by passing 
it. Ibid. 

6. Nor, in such an indi¢tment, is it necessary to allege the value of the thing 
obtained, or to aver that it was of any value, if it be a thing recognised 
as property. Ibid. 

7. Nor is it necessary to aver that the thing obtained was the property of 
the person from whom it was alleged to have been obtained. bid. 

8. If the last objection had been otherwise good, it would have been obvi- 
ated by the statute; Rev. Code, ch. 35, sec. 14. bid. 

Vide Forcisie trespass, 1, 2, 3; Repeat oF A PENAL sTATUTE ; SELLING 
LIQUOR TO A SLAVE. 


INDEMNITY. 

A sheriff who has failed to assign a bail-bond, cannot recover against the 
obligors to the same, until he has paid the money to the plaintiff in the 
judgment, or at least, until there is a judgment against him for it. Pool 
v. Hunter, 144. 

INFANT. 

1. Timber furnished to an infant to enable him to build a dwelling on his 
land, is not a necessary. Freeman v. Bridger, 1. 

2. An infant, who has a guardian, cannot contract for necessaries. bid. 

3. The proviso of a new action, as a saving to an infant, against the statute 
of limitations, is a personal protection, and the grantee orreleaseé of an 
infant, has no rightto set up the same. Williams v. Council, 206. 

Vide Saxe or AN INFANT'S LAND. 











INDEX. 555 


INN-KEEPER. 

1. An inn-keeper, by the custom of the land, is liable as an insurer for the 
goods and animals which his guest has with him for the purposes of the 
journey. Neal v. Wilcox, 146. 

2. But jf his. customer is only a boarder, or the goods, and‘animals are en- 

_ trusted to the landlord upon a special contract, or if ee a placed 
in the inn or its appurtenances to be kept, he is only Tiable f negligence, 
as any other bailee. bid. 

3. Hence, an inn-keeper is not liable, without proof of negligence, for the 
loss of a mule, put by a “drover” into a lot belonging to the landlord, 
separate from the inn, to be kept under a special agreement. bid. 


INTENTION. 
Vide HarporinG A SLAVE. 


INTEREST. 
Where an agent has money in his hands, and when demanded, denies his 


obligation to pay, there is no principle upon which he can be charged 
with interest, further back than the time of such demand. Hyman v. 
Gray, 155. 


JOINT-OWNERSHIP. 

1. Where a joint-owner of property, authorised to sell, warrants the sound- 
ness of the property, which turns out to be defective, aud the seller pays 
for the defect without suit, the other joint-owner is liable to contribute to 
the loss in proportion to his interest. Davis v. Burnett, 71. 

2. If one joint-owner of a crop sells to the other his share of it to pay a 
debt, and it is divided in the presence of- both, for the purpose of ascer- 
taining the amount to be credited on the debt, there is no trespass in the 
purchasing partner’s removing the property, though forbidden by the 
other. Warbritton v. Savage, 382. 


JOINT-TRESPASSER. 
A and B were tenants in common of a tract of land. A, with the sanction 


and assent of B, employed a surveyor to run the boundaries of their land, 
and in doing so, A, accompanied by the surveying party, committed a 
trespass on an adjoining tract; Held that B was equally liable for such 
trespass. iliott v. McKay, 59. 


JUDGE AND JURY—THEIR RELATIVE DUTIES. 

1. A mere omission of the Judge to charge the jury on a particular point, 
where no specific instructions on it have been asked, is noterror. Ward 
v. Herrin, 23. 

2. A petitioner under the 4th sec. of 58th ch. of the Rev. Statutes, (for the 
relief of insolvent debtors) is entitled to insist that suggestions of fraud, 
made by a creditor, shall be verified by the oath of the creditor and tried 
by a jury; and it is error in a Judge to decide upon such suggestions, 
without submitting them in an issue to a jury. Purvis v. Robinson, 96. 
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3./Tt was Held not to be error in a Judge to leave it for the jury to decide 
whether the cutting down of 182 timber trees entitled the party to more 
than nominal damages, and if so, how much. . Archibald v. Davis, 133. 

4. Where special instructions are prayed for in thestrial of a cause, it is the 
duty of the’court to respond, either by adopting the prayer, or by refus- 
ing to do’so.” But he is not required to charge in the language in which 
the application is made ; if he substantially conveys the idea to the jury, 
it is sufficient. Afarshall y. Flinn, 199. 

5. Where the court erred in ruling out testimony, and a proposition is made 
by the counsel on the other side to waive the objection and admit the 
evidence, which is declined, the error is cured by this waiver and refusal. 
Ibid. 

6. If a Judge omits to state the testimony as fully as counsel wish, he ought 
to be requested, before the jury retire, to make his statement of the evi- 
dence more full; but it is not a ground for excepting to the charge where 
no request of that kind has been made. Boykin v. Perry, 325. 

7. It is error to leave a jury to draw inferences without evidence. Wake- 
field vy. Smithwick, 327. 

8. “Due return” of process, means a proper return made in proper time. 
What is a proper return in form and substance, ‘is a question of law, to 
be decided by the court; but whether a return was made in proper time, 
is a question of fact, to be decided by a jury. Waugh v. Brittain, 470. 

9, It is error in a Judge to leave a question to the decision of the jury 
without some evidence bearing on such question. Dula v. Cowles, 519. 

10. If a Judge charges substantially according to law, there is no ground for 
exception. Slate v. Shaw, 440. 

11. One who prosecutes another, cannot be protected where the facte 
charged do not amount to an offense in law. Smith v. Deaver, 513. 

12. Where a Judge fails to exercise his discretion in appointing an officer, 
from a mistaken opinion that he has no discretion, it is a ground of 
appeal; although if he had exercised his discretion, his judgment would 
not have been subject toan appeal. Stevenson v. Stevenson, 472. 

13. In such a case, the decision will be reversed and the cause removed 
to the court below, that such discretion may be exercised. bid. 

Vide Damaces, 2,7; Fravpv.ent conveyance, 3; Homicrpe, 3; Practice, 1, 
2; Sraxper, 2. 

JURISDICTION. 

1, Where divers dealings are included in an account, the aggregate of which 
exceeds sixty dollars, the plaintiff ean omit, or give credit for, any items 
he may choose, so as to bring the case within the jurisdiction of a single 
magistrate. Waldo v. Jolly, 173. 

2. Where there is but one item of dealing, which goes beyond sixty dollars, 
this cannot be done. bid. 

3. The plaintiff cannot, however, after thus obtaining jurisdiction, prove the 
account under the book-debt law; for under that, he has to swear that 
the account sued on contains a full statement of all their dealings. bid. 
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LARCENY. . 

1. Under the 34th ch., sec. 36, and 107 ch., secs. 31, 32 and 34, of the, Re- 
vised Code, the Superior Courts have not original jurisdiction of the of- 
ferice of grand larceny committed by a slave. State v. Harriet. 264. 

2, Although being found in the possession of stolen goods, after a certain 
length of time, does not create a presumption of the possessor’s guilt, yet, 
it is a fact that may be considered by the jury, with the other facts of 
the case. State v. Shaw, 440. 

3. Acts which would constitute aiding and abetting in vai latceny, will 
justify a convicticn for petit larceny, when that is‘charged. bid, 


LEGAL TITLE. 
Vide Esrctment, 5. 
LEX LOCI. 
Vide Presumptions. 


LEVY. 
Vide Execution sate, 4. 


LIEN OF A FI. FA. 


Vide CopartTNeRsHIP Goons. 


LIMITATION OF SLAVES. 

A bequest of a slave for the life of the legatee, without any limitation over 
passes only a life-estate to such legatee. The assent of the executor ex- 
tends no further than to the life-interest, and the reversion is in the ex- 
ecntor, which he may recover after the falling in of that interest. J/c- 
Kinley v. Scott, 197. 


LUNATIC. 
An action accruing to a lunatic can only be brought in his name. Green 
v. Kornegay, 66. 
MANDAMUS. 
lk. A mandamus to the justices of a county to compel them to do a thing 
in their publie capacity, requires “a return” by them as a body. McCoy 
v. The Justices of Harnett county, 180. 

. Where an alternative mandamus was directed to the justices of a county, 
and one set of them, as individuals, made a return of one import, and 
another set of them made a return of a different import, no convention 
having taken place to get the voice of the majority, it was Zeld that the 
return was a nullity, and that all the proceedings in the cause, predicated 
on it, were erroneous. Jbid. 

MASTER AND SERVANT. 

A master is not liable for the wilful trespass of his servant. Wesson v. Rail 
' Road Company, 379. 


to 


MILLS. 
Vide Damaces, 1, 9. 











558 INDEX. 


NEGLIGENCE. 
‘Vide Btrxixe woons; Diuicence, &c., 1, 2, 3. 


NEGOTIABLE NOTE. ; 

A note made payable to “T. D., cashier,” negotiable.and payable at a par- 
ticular bank, which ote is made for the purpose of being discounted at that 
-bank, but is rejected and not discounted, is afterwards sold and delivered 
to a third*person, by the principal therein, without the assent of the 
sureties ; "Feld that T. D. could not recover against the surety on such 
note, for the benefit of such third person. Dewey v. Cochran, 184. 


NEW PROMISE. 
Vide Srarvre or timrations, 2, 9, 10. 


NEW TRIAL 
Whether a verdict is against the weight of the evidence, is a matter solely 


to be determined by the Judge trying the cause, and the question of a 
new trial on that ground, must be conclusively decided by him. Boykin 
v. Perry, 325. 


NOTES, BILLS, &e. 
Vide Gvaranty, 1, 2. 
NOTICE. 
Vide Guarant?, 1, 2. 


NUISANCE. 

The Legislature having by various Acts declared the Neuse river, between 
certain points, a navigable stream, it is a nuisance to build a bridge across 
the same between these points, so as to prevent the passage of boats, 
and such nuisance may be abated by any one. State v. Dibble, 107. 


OFFICIAL BOND. 

Under the 9th sec. of 79th ch. of Rev. Code, a bond given by one at Oct. 
Term, 1851, conditioned for his faithful discharge of the duties of an office 
for one year from the date, can be recovered on, notwithstanding the of- 
fice expired at the January Term, 1852, and the breach was subsequent 
to that date. Joell v. Cobb, 258. 


OVERFLOW OF LAND. 
If water be ponded back on the land of another by the erection of a mill- 
dam, he is entitled, in the remedy by petition, to nominal damages, whe- 
ther there be actual damage or not. Wright v. Stowe, 516. 


PAROL CONTRACT. 

1. Where the terms of the hiring of a slave are proclaimed previously to the 
public exposure of the slave for hire, one of which was, that he was not 
to be removed beyond the limits of the county, a bond subsequently given 
for the price, and containing some other stipulations as to the treatment 
and management of the slave, does not supersede the parol contract as 
to removing the slave. Daughtry v. Boothe, 87. 
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2. A party made a bill of sale of personal chattels in the ordinary form, and , 
there was a parol agreement made at the same time, that the articles 
should be delivered on a given day, which was not done; Held thatthe 
title to the property passed from the date of the conveyance, notwith- 
standing the-parol agreement. Gwynn v. Hodge, 168. 

3. Parol evidence may be admitted to prove a contract where there was 
an ineffectual attempt to reduce it to writing. Kent v. Hdmondston, 529. 


PARTY TO A SUIT. 

A record of proceedings of a court ordering partition of a tract of land, and 
a long acquiescence and actual occupation by the heirs according to the 
proceeding, is obligatory on them, and one thus acquiescing, who was 
mentioned as one of the heirs, in the body of the petition, but was not 
made a party, plaintiff or defendant, is bound by the proceeding, and, 
therefore, may offer it in evidence in support of his title. Archibald v. 
Davis, 133. 


PAWN. 

1. Property delivered as a pledge te secure a debt, and re-delivered by the 
pawnee to the pawnor, is liable to be seized and sold under execution 
against the pawnor. Sarrett v. Cole, 40. 

2, Property deliversd as a pledge to secure a debt, and re-delivered by the 
pawnee to the pawnor, may be sold by the latter, and a good title passes. 
Smith v. Sasser, 43. 

3. There can be no parol agreement that a slave shall stand as a pledge. 
Propst v. Roseman, 130. 

PAYMENT. 

Where a third person pays the sum called for in a note, and takes it into 
his possession, it is a question of fact to be decided by a jury whether he 
intended to pay it off for the accommodation of the maker, or to purchase 
it. Runyon v. Clark, 52. 

Vide Accord Anp satisraction; Contract, 9; PresumpTiON OF PAYMENT. 


PERFORMANCE. 


Vide Contract, 5. 


PLEADING, 

1. Where the plaintiff declared against the defendant, as exeeutor, for money 
had and received by him as executor, the defendant may either demur 
for the badness of the count, or he may move for a nonsuit, or claim a 
verdict on the trial of the general issue, because the allegation has not 
been proved; and the principle is not varied by the fact, that the allega- 
tion, inits nature, is not susceptible of being proved. Lailey v. Wheeler, 159. 

2. Where a party has been tried in the county court upon an indictment 
for an affray, he cannot be again tried for the same act in the Superior 
Court upon a bill for assault and battery. State v. Stanly, 290. 

3. Where a warrant has been brought against an administrator for the debt 
of his intestate, and the justice, before whom it is returned, renders a 
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judgment against him individually, it is error, for which a.recordari, in 
the nature of a writ of error, isa proper remedy. ‘Hare v. Parham, 412. 
: x4. The general rule is, in such a case, simply to reverse'the false judgment; 
but where it appears that the plaintiff was entitled to a judgment against 
the assets in the hands of the adm'r., the Court will omer the case back 
_ to the Superior Court, that the question of assets may be tried.. bid. 
Vide Arracument, 1; Dawaces, 5; Manpamvs, 1, 2; Prorgat, 1, 2. 


2 
POSSESSION. 

The acts of going yearly, for a few weeks at a time, to get rails and other 
timber off of land, though only valuable for timber, do not amount to such 
an exercise of ownership as will ripen a defective title, or give an action 
of trespass quare clausum fregit. Bartlett v. Simmons, 295. 

Vide Star. ti., 6. 


POWER OF ATTORNEY. 
A power of attorney signed by the agent of the beneficial owner of a note, 
is good, though such agent did not derive his authority in writing. John- 
son v. Sikes, 70. 


PRACTICE. 

1. Where evidence of facts not pertinent to the issue, was admitted, upon 
the assurance of the prosecuting officer, that he would introduce other 
facts and circumstances to connect the prisoner with the facts deposed 
to, and no such connecting facts were produced, it was error in the Court 
to leave such evidence to be considered by the jury. State v. Freeman, 5. 

2. Where the agent of one indicted for trading with a slave, swore that he 
Had general instruetion from his principal not to tratlic with slaves with- 
out a Writtenpermit, it was J/e/d, that although this, if true, threw the 
onus of fartlier proof of defendant's guilt upon the State, yet it was not 
error'in the J udge to leave the enquiries to the jury, whether these in- 
structions had been abrogated, and whether the defendant had specially 
approved of the act. State v. Privett, 100. 

3. Where a case has been transmitied to this Court irregularly and impro- 
‘perly, and decided under the impression that it was here by the consent 
of parties, on its appearing to the Court, at the same term, that it was not 
so brought up by consent, the Court will order the judgment to be vacat- 
ed and the cause stricken from the docket. Afann vy. Taylor, 127. 

4. The heirs-at-law of a deceased defendant cannot, against the will of the 
plaintiff's lessor, make themselves a party to an action of ejectment, so 
as to prevent the suit from abating. Watkins v. Easley, 286. 

Where an action of assumpsit was brought upon an unliquidated account, 
a judgment given against the defendant, and an appeal taken to the 
county court, upon a default in that court, it was error to give judgment 
final for the sum recovered below, without an enquiry of damages. 
Hartsfield v. Jones, 309. 

6. The proper rule of practice is, for the party having the right to conclude, 


or 
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to open the argument; the opposite party then replies; and the former 
avain replies:in the way of conclusion. State v. David, 353. 
. The rule of evidence, forbidding the counsel in a cause to ask a witneés 
on his side, leading questions, may, under certain peculiar circumstances, 
be relaxed, or altogether abandoned, at the discretion of the presiding 
Judge. The exercise of this discretion cannot, ordinarily, be appealed 
from, but when its effect is to deprive the party of competent re | 
an sppeal i is allowable. Gunter v. Watson, 455. 
. One of the circumstances, authorizing such departure, is whefe,one Wik: 
ness is called to contradict another, in which case, the interrogatory may 
be permitted to embrace the language proposed to be contradicted, Jbid. 
9. Where a sum has been erroneously found by the jury against the de- 
fendant, it will not cure the error for the plaintiff to ofer to remit the 
amount thus erroneously allowed, without actually doing so. Dula v. 
Cowles, 519. 

Vide Esecrment, 1, 2, 3; Prorert or LETTERS OF ADMINISTRATION. 


~I 


2) 


PRESUMPTION. 
Vide Buretary, 2. 


PRESUMPTION OF PAYMENT. 

1, Where a bond has been standing for ten years, and the presumption of 
payment from the lapse of time is relied on, contradictory and false state- 
ments made by the defendant as to the time, place and manner-of dis- 
charging the bond, are not sufficient to repel the erp Lowe v. 
Sowell, 235. 

. The presumption of payment arising from the’ Lijpbe’ of time, applicable 
to a bond executed in another State, is that allowed by*our law, and not 
that which prevailed in the State where the bond was eKecuted, Haws 
v. Cragie, 394. 


to 


PROBATE. 
Vide Reeistratioy, 1, 2, 5 


PROFERT OF LETTERS OF ADMINISTRATION, 
1. Where one sues as administrator, he is not bound to produce his letters 
of administration on the trial. J/yman v. Gray, 155. 
2. Where a plaintiff declares as administrator, profert of the letters of ad- 
ministration 1s made in the declaration, and no proof in respect to plain- 
tiff’s representative character, is required on the trial. Dawsv. Taylor, 499. 


PROOF. 


Vide Ixpictment, 1. 


PUBLIC ‘AGENT. 
Where an order made by a county court, directed to a public agent, com- 
manding him to pay a contractor for work done, is revoked by a subse- 
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quent court, such agent is discharged from a promise to pay such order 
made before the revoeation. Dey v. Lee, 238. 


PURCHASE BY AN OFFICER MAKING A SALE. 
A sheriff or other officer cannot purchase at his own sale, either by himself 
or an agent. Stewart vy. Rutherford, 483. 


RAIL, ROAD. 
Wide Sunscrirption, &c.; Necricence; Dinicence; REASONABLE CARE. 


REASONABLE CARE. 
Vide Dinicence, Xc., 1, 2, 3. 


REASONABLE TIME. 
Twenty days is not a reasonable time to complete a contract, the parties 
living within twenty miles, and one being bound and the other not. 
Mizell v. Burnett, 249. 


RECORDARL 

Where the merits ofa case tried before a justice of the peace, are clearly and 
decidedly for the party cast in the trial, and there were circumstances 
tending to show fraud and collusion between the successful party and the 
magistrate, who were brothers, to deprive the former of a fair trial, and 
of the right to appeal; //eld that a recordari was proper to be issued, and 
a new trial should be had. Lancaster v. Brady, 79. 

Vide Pieavine, 3, 4. 


REFUNDING BOND. 
Vide AssENT OF AN ADMINISTRATOR. 


REGISTRATION. 

1. A deed conveying slaves as a gift, but reserving “enough of the hire of 
the said slaves comfortably to support” the donor, is not a deed in trust, 
but a deed of gift, and is not required to be registered within six months. 
The act of 1854, ch. 19, extending the time for registering deeds of gift 
to two years, applies to one executed April 8th, 1853, a year not having 
expired from its date to the time of that act’s going into operation. Gor- 
don vy. Wilson, 64. 

2. A deed in trust to secure a separate use in property to a wife, is not re- 
quired to be proved and registered within six months, or be void as to 

creditors and purchasers. Green v. Kornegay, 66. 

3. The certificate of a clerk, endorsed upon a deed, or attached to it, show- 
ing that it was proven before him, in his county, followed by an order 
for registration, is sufficient, without showing that it was taken in his of- 
fice and a record made of such probate. Johnson v. Pendergrass, 479. 


RELEASE. 
Although one whose estate is divested and turned into mere right, cannot 
transfer his right by deed, to a stranger, yet, he may release it toa party 
in possession. Williams v. Council, 206. 
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REPEAL OF A PENAL STATUTE. 
Where a penal act, upon which an indictment is founded, is repealed during 
the pendency of the indictment, the defendant is entitled to anacquittal. “ 
State v. Cress, 421. 





RESCINDING AN ORDER. 
Vide ExpuNGING A RECORD. 

RETURN, ; 
Vide Manpamvus; Suerirr. 

REVERSION. 
Vide LiwitTaTION CF SLAVES. 

ROADS. : 


1. It is not regular, upon the hearing of exceptions to} the report of a jury 
ordered to lay off a public road, for the court to consider of the propriety 
of such order. Andersyv. Anders, 243. 

. An appeal from the judgment of a county court, upon exceptions to the 
report of a jury ordered to lay off a road between certain termini, only 
embraces such exceptions, and does not take up the merits of the petition. 
Ibid. 

3. Under the act of 1844, ch. 36, regulating the common schools, a scholar 
regularly attending a common school, was not bound to work on a public 
road during a holiday occuring within the period of the session, that is, 
during the time for which the teacher was employed under the 13th sec. 
of the same act. Estes v. Oxford, 474. 

Vide Cart-ways. 


SALE OF AN INFANT'S LAND. . 

1. Before the land of an infant can be sold for debt, under the petition of 
his guardian, there must be a judgment of court, that there was a debt 
against the estate of the ward. Coffield v. McLean, 15. 

2. It must also be alleged in a petition for selling an infant's land, that the 
debt to be satisfied, was one against the ancestor, and not simply a debt 
contracted by the ward or his guardian. bid. 


to 


SCIRE FACIAS TO SUBJECT BAIL. 

1. A suit was brought in the county court, and a bail-bond given for an 
appearance in that court; there was an appeal and final judgment in 
the superior court; it was Z/eld that a sci. fa., to charge the bail, could 
only be brought in the superior court. Turner v. White, 116. 

2. In a sci. fa. to subject bail, it is sufficient to set out that there was a 
judgment, without stating the form of action in which it was obtained. 

_ dbid. 

3. It is sufficient to allege, generally, in a sci. fa. against bail, that he be- 
came bound, as bail, at the time of the execution of the original writ, 
and liable by virtue of an Act of Assembly. Jbid. 








56+ INDEX. 





SHERIFF. 
“The words “executed P. R. T., D. Sheriff,” endofsed on a capias, which 


? duly.issued and came to the hands of the sheriff, are so much a dhe and 
legal return, as to make the sheriff liable as special .bail, on the failure of 
him, or his deputy, to take a bail-bond. ‘Washington’ v. Vinson, 380. 
Vide JupcGe ann Jury. 
SIGNING. 
Vide Deen, 4. 
: 
SLANDER. 
1. Where, in an action for defamation, it appears that a defendant, author- 


to 


ised by his relation to the party addressed, to make a “ privileged com- 
munication,” in professing to do so, makes a false charge, the inference 
of malice is against him, and the burden is put upor him to show thet 
he acted bona fide. Wakefield v. Swithwick, 327. 


. Where a party authorised to make a privileged communication, stated 


false matter, and his Honor left it to the jury to say whether, “ in commu- 
nicating what he had heard and believed to be true,” he acted in good 
faith, and there was no evidence that he had heard any thing, nor any 
as to how he believed, it was held to be error. bid. 


3. The words for which an action of slander was brought were, “that the 


4. 


plaintiff had sworn falsely, in a trial before a justice of the peace, as to 
an account in bis favor against the defendant ;” Z/e/d, that the plaintiff 
was not bound to show that the justice of the peace, before whom that 
trial was had, was duly commissioned. Pugh v. Neal, 367. 

One who prosecutes another for perjury in swearing to a matter that 
could not amount to a perjury, (being an immaterial fact,) cannot be pro- 
tected by proving the truth of his charge. Smith v. Deaver, 513. 


SLAVE—SELLING LIQUORS TO A. 


Where a slave handed money to a free negro in a liquor shop, who handed 


it to the liquor-dealer, and received for it a quantity of spirits, which 
then and there was handed by him to the slave, it was J/eld that he 
was not guilty of either selling or giving the spints to the slave. State 
v. Hopkins, 305. 8. P.—AState v. Jim Wright, 308. 


SLAVES. 
Vide Homrcrpe, 5. 


STATUTE OF LIMITATIONS. 


1. 


9 
-- 


An interval of twelve months “or thereabouts” in the actual occupation of 
land, is fatal to a title based upon an adverse possession of seven years, 
under color of title. Ward vy. Herrin, 23. 

Where an action of debt is brought onasimple contract, no subsequent pro- 
mise, however explicit, is sufficient to.take it out of the statute of limita- 
tions. Brannock vy. Bash inell, 33. 


Os 
1% 
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3. Where one receives money as an agent, no cause of action accrues un- 
tila demand is made, and consequently, the statute of limitations runs 
only from that time. Hyman vy. Gray, 155. A 

4. The proviso for a new action within a year after a plaintiff has suffered 
a nonsuit, as a saving against the statute of limitations, means that there 
must be the same real parties plaintiff, and the same cause of action in 
both, but there need not be the same defendant in the new action ‘asin 
the former; nor does the fact that the new action contains-a ‘second 
count upon the demise of other persons, make any difference. » Williams 
v. Council, 206. ’ 

5. Where a slave is put into the hands of a child, upon the marriage of 
such child, without any written transfer, and afterwards the parent wills 
such slave to a third person, upon the death of the parent, the possession 
of the child becomes adverse towards the legatee, and the statute of lim- 
itations runs from that period. Cotten v. Davis, 416. 

©. Where there is a trust, created by the agreement of parties, the posses- 

sion of the cestui gee trust is not adverse to that of the trustee, and can- 

not, no matter how long it has been continued, divest the title of the 

trustee. Taylor v. Gooch, 436. 

Where it was left uncertain whether a possession (relied on to defeat an 

elder title) began in February or March, which was insufficient, in law, 

if it began im the latter month, but good, if in the other, Held that the 
party alleging such possession, was bound to show in which month it 

began, or he could take no benefit from it. Edmondston v. Shelton, 451. 

8. Where a slave had been entrusted to a distributee, on condition that he 
would sign and deliver a refunding bond, it was Held that the possession 
of the distributee was not adverse to the administrator. Howell v. John- 
ston, 502. * 

9,. There was an agreement to pay a debt in good cash notes, which was 
barred by the statute of limitations; afterwards, within three years of 
the bringing of the suit, the plaintiff asked the defendant for the money, 
to which the defendant said he had paid part of it, and asked how much 
was the balance, which the plaintiff stated to be a certain sum; the de- 
fendant then asked if he could still pay in good cash notes; to which the 
plaintiff replied he could do so; upon which the defendant said he would 
settle and make all right: it was Held that this took the original promise 
out of the operation of the statute. J/eCurry v. McKesson, 510. 

10. Where a promise is barred by the statute of limitations, and a new pro- 
mise is made between the same parties, to do the same thing, the old 
promise is revived, and the replication to the statute, will be a general 
and not a special one. bid. 





“1 





STATUTE OF FRAUDS. 
‘1. A promise (not in writing) by an administrator, that he would see a 
debt of his testator paid, or would pay it, is void under the statute of 
frauds. Smithwick v. Shepherd, 196. 


4 


Pa 
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2. Under the statute of frauds, a contract, in writing, to sell land, signed by 
the vendor, is good against him, although the correlative obligation of 
the buyer to pay the price, is not in writing, and cannot be. enforced 
against him. Afizell v. Burnett, 249. 

3. A contract to make good certain notes on another, received in n payment 
for property sold by the plaintiff to the defendant, provided the maker of 
such notes was not good for them at a certain day thereafter, is not 

~ within the meaning of the statute for the suppression of fraud. Rowland 
v. ‘CO Rorke, 337. 


SUBSTITUTION. 
A purchaser at sheriff's sale, who gets a defective title, has no right, by 
substitution, to take the place of the creditor, and thus bring to his aid 
the dignity of such creditor's debt. Laws v. Thompson, 104. 
Vide Dienrry of pests. 


SUBSCRIPTION TO RAIL ROAD STOCK. 

1. Where a party made a contract, in writing, to take shares of the stock 
of an incorporated company for constructing a rail-road, under the au- 
thority of commissioners, it is not competent for him to prove, by parol, 
that he made such subscription on a condition as to the location of the 
road, which had not been complied with. Rail Road v. Leach, 340. 

2. One of the commissioners appointed, with five others, at a given place, 
to take subscriptions, under the charter of the North-Carolina rail-road 
company, had no right in doing so, to give any assurances as to the line 
of location that would be adopted for the road. bid. 

3. A stockholder in a rail-road company, who seeks toavoid the payment of 
his subscription, upon the ground that one of the termini was materially 
chagged from that designated in the charter, must show that the altera- 
tion was made without his concurrence or consent. bid. 

4. Whether, in this case, if he had objected to the change of the terminus, 
inasmuch as he had power to prevent it by an injunction or mandamus, 
the Court would have regarded the defense as valid, Quere? bid. 


SUPREME COURT. 
Vide Practice, 3. 


TENANCY. 
Where a person had rented a place to another to make a crop, in which 
they were to go halves, the owner furnishing a horse, it was Held to be 
a tenancy, and the tenant might bring trespass against his landlord for 
forcibly entering and breaking his close. Hatchell v. Kimbrough, 163. 


Vide Damaces, 2. 


TRESPASS. 
Vide Jomnt-ownersuiP, 2; JOINT-TRESPASSER, 1. 


TRUST ESTATE. 
Vide Srar. Liu. 6. 
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USURY. 

A negotiable instrument made for the purpose of being sold in the market 
at the best price, endorsed by the payee in furtherance of that purpose, 
and sold for cash, by the agent of the maker, at a greater discount than 
six percent. per annum, is usurious. Bynum v. Rogers, 399. 


WARRANTY. 

A warranty on the sale of a soda-fountain, that it was in good condition, is 
broken, if, from an inherent defect in its construction, existing at the 
time of the sale, it was liable to get out of order, from, time to time, and 
from that cause failed to answer the purposes for which it was designed, 
although it was in a condition to make good soda-water on the day of sale. 
Pritchard v. Fox, 140. 

Vide Damaces, 2; JoINT-OWNERSHIP. 


WASTE. 
It is no objection to an action on the case in the nature of waste, that the 
reversioner purchased the estate of the particular tenant, after the waste 
was committed. Dupree v. Dupree, 387. 


WILL. 

Where the word issue is used in a will, in relation to the interests of a son 
and three daughters of the testator, and as to the daughters, it is clear 
from other provisions of the will, (interpreted under a settled rule of law) 
that children living at their deaths are meant, the same meaning must be 


attributed to it in regard to the son. Gibson v. Gibson, 425. 
Vide Drvisavit vEL Noy, 1, 2, 3, 4. 


WITNESS—COMPETENCY OF. 
Vide Evivence, 3, 4, 8, 9, 12, 17. 


WRIT OF ERROR. 
Vide Pieapine, 3. 





